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EXECUTIVE SUMMARY

Country Context

Malawi is a subSaharan African country located south of the equator. It is bordered to the north

and northeast by the United Republic of Tanzania; to the east, soutlspativest by the

Republic of Mozambique; and to the west and northwest by the Republic of Zambia. The country

is 901 kilometres long and 80 to 161 kilometres wide. The total area is approximately 118,484
square kilometres of which 94,276 square kilometsetand. The remaining area is mostly
composed of Lake Malawi, which is about 475 Kk
boundary with Mozambique.

The economy of Malawi is based primarily on agriculture, which account$fpeBent of the
GrossDomesticPr o du ct (GDP) . The countryo6s maandr exp
account for approxi mately 85 Apanragrarianteconoimy, Mal a w
Malawi has demonstrated increased potential for sustained and high leeetsa@fmic growth

and poverty reduction through increagedductivity in the agriculturadector.

Land Sector Context

Land is a key asset for economic growth and development of Malawi. The Malawi economy
continues to rely heavily on agriculture and natural resources for a significant share of GDP
(>40%), national food needs, employment, and export revenue. At the saenadiitulture,
natural resource use and other loaged activities are major sources of livelihoods for the
majority of the population. Average land holding size per household in Malawi is estimated at
1.2 hectares while the average land per capita & l@e8tares (GOM, 2010c). Per capita arable
land holdings have been declining from about 0.4 hectares in 1970 to about 0.2 hectares in 2007,
partly due to high population growth rateat has led to intergenerational fragmentation of land
holdings. In addion, per capita land holdings are highly skewed, with the poor holding only
0.23 hectares per capita compared to thepwwr that hold 0.42 hectares per capita. The small
land holding sizes shows the declining trends in per capita cultivatable landawiMal

The 2008 Population Census showed that the population of the country was 13, 077, 160 people,
having increased at an average annual rate of 2.8 percent from 9,934,000 in 1998 (National
Statistical Office, 2008a). Population density was therefoienattd at 139 people per square
kilometer, having increased from 105 people per square kilometre in 1998. The land sector in
Malawi faces a number of challenges including inequitable distribution, limited access to land
and benefits arising from it, undeesourced land administration institutions, insecure tenure
regimes, weak institutional capacity, unsustainable utilization leading to different forms of
degradation, limited investment, conflicting sectoral land related policies and lack of other
policiessuch as National Land Use Planning Policy.
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Scope of the Land Governance #sessmengtudy

The study was institutedy the Malawi Governmertb assessstatus ofLand Governance in
Malawi using the Land Governance Assessment Framework (LGAt® LGAF groys land

sector issues into five thematic areas and these are: Legal and Institutional Framework; Land use
planning, Management and Taxation; Management of Public Land; Public Provision of Land
Information; and Dispute Resolution and Conflict Managemerg. firkt step in study involved
individual expert analyses of more than half the LGAF dimensiossed on secondary
information The second step in the implementation of the LGAF was the gathering of Panels of
Experts in various areas of the land sectxperts met for a day as a panel to assess and discuss
a specific set of land governance indicators and dimensions and to provide a collective and
motivated ranking for eadndicator The LGAF report for Malawi has been prepared following
these steps anslynthesizes the findings and recommendations from the steps in the process
based on the five thematic areas.

Key Findings and recommendations

Legal and Institutional framework

The assessment has shown that most rural (a8@%) is under customary tereirwhere the

rights of the holders though legally recognized are not protected by the sant@uktamary

land is governed by customary law which varies from area to area. A number of studies have
shownclear evidence of tenure insecurity for some grough 13 women and children and the
land continues to be fragmented to unsustainable levels with population growtla As
contribution tothe already initiated policy reform, a number of policy recommendations have
been proposed in this assessmEiktly, the government should expedite the passing of the new
land law so thathe proposed policy, legal and institutional reforms can be implemented. For
example, under the new lagustomary land can be titled and registered to guarantee tenure
security.The refoms should Brmonisdand laws withcustomary law and inheritance issues to
improve secuty of tenure and property rightS8mphass needs to be put on securing laights

of the poor inrural and urban areaSecondly, government shoustrengthen locainstitutions

with responsibility for managing land rights and related dispatesational, district and local

level. There is need for civil society organizations to carry out advocacy and sensitization on the
land policy targeting government, donors, liganent and the community so that the policy
implementation can receive adequate attention in MGDS prioritization and funding.

This study has also shown that flélgal recognition of urban land tenure is for most people
hampered bysome obstaclewhich include rapid urban growth, thequirements andosts of
formal title registration and weak land administrations capadRgsulting of which is
proliferation of informal settlements and slumvgh insecure land rights and poor living and
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environmental caditions The study hashereforeput forth a number of recommendations on
this aspect:

1 Government intervention should focus on facilitating -sedfinaged process of housing
plots acquisition being undertaken by liwcome households.

1 Urban land managers should identify all unconstrained developable spaces within the city
boundary and provide planned plots buildbagseddn perceived population trends.

1 There is need for extensive support in investment capacity for the poor urbansiwelle

1 The government needs to deal with the problem of weak land administration systems in
urban areas to ensure that regulations and legal provisions are implemented.

1 The authorities should speed up process of compensation payments and resettlements by
empowering local authorities to effect compensation. The local authorities should also
speedily implement projects and enforce changes in land use after compensation has been
made.

1 The government should undertake a comprehensiaed Registation to securethe
property rights of most Malawians since land claims are held without documentary
evidence under customary tenure

1 The country should come up with a clear condominium law to guide management of
common property considering increasing developments ofragats in the cities.

Thestudy has also shown that th@rea series of regulations and restrictions on urban land that
are for the most part justified on the basis of overall public interest but are not fully enforced.
These restrictions include landmsactions, land ownership, owner type, use, size of holding and
price. There aralsosome restrictions as well on rural land use relating to land transaction, land
ownership and ownership types, some of which are unwritten. Restrictions especiallthétose

do not take into consideration livelihoods needs of the rural community are generally challenged
and difficult to enforce. The weak enforcement of restrictions and regulations rdgllire
implementation of decentralization policy to empower locdhauties. There is also need for

civic education for urban dwellers ¢end relategprocedures and restrictians

The study results have shown that there anenaber ofpublicinstitutionsand statutory agencies
dealing with land matters. This createsfusion and overlaps ovgirrisdiction. The number of

land institutions and agencies need to be streamlined. The mfidtands Housing and Urban
Development should establish clear coordination mechanisms with other government ministries
and agenciesotavoid overlaps in land administratiofhe Ministry also need$o develop and
strengthen its capacity to enable it to provide land servitasd (administration and
management) to the public in an efficient and effective manner in order to promote and
erncourage sustainable management and utilization of land and land based resources.

viii



Land policy implementation needs a robust monitoring and evaluation systemssist in
measuringachievenent ofits objectives and goalfue to the complexity and sensitiy of the
land issues, there is need for the government, sufgport fromdevelopment partners andvit
society organizationghrough appropriate legal framework to institute regutanitoring and
evaluation angublic reporting on the implementation of land policy and reform agériua.
would ensure that the rights of the different vulnerable groups are monitored and protected.

Land use planning, management and taxation

The study has shown thtite responsility of making and amending land use plans rests in the
government and local authorities libiere is little or no evidence that public input is sought and
utilized on a regular and systematic manner when making and amending land use plans in urban
areas.To improve transparency and public participation in land use planning and management,
some policy options are suggestedich include thapublic input should be mandatory by law

when making and amending land use plans as is the case with Environmental Asgessment
process for development projsc

The study has also shown that land use planning in the rural areas has been-bnahaesis.
There are no rural land use plans in place for most parts of the country. Only physical plans exist
for selected secondary growth centres and four distfleismprove the situation, two policy
options are proposed:
1 A National Land Use and Physical Dewginent Management policy and pldrosald be
developed and implemented as a guior rural and urban land use.
1 District and Town Councils are required to prepare Planning Schemes farea#l
(agricultural landfrading centers and settleménisthin their jurisdiction in consultation
with traditional leaderand communities

The Local Government Act empowers the minister to designate any area to become ratable. The
Act further provides for the assessment and application of property rates in a redalds ane

of the sources of revenue for Local Councils. Howetle,study has shown thdtere are no

clear criteria for creation of a ratable area as such only 12 of the 38 Local Government Areas in
Malawi have been declared ratable areas. It is therafoportant thatriteria set for declaring

an area a ratable should be clear and not restridthelocal authorities should consider coming

up with special rating areas to consider informal areas in urban areas which may be subjected t
flat rates asmay be determinedThe government and local authorities should develop
mechanisms for making sure that gains and benefits are distributed to the public.

Although urban development is guided by the Urban Structure Plans (USP), there seems to be
lack of cgacity and commitment to keep plans up to date. There should be a regular programme

for updating physical development plans and adequate resources be provided as appropriate.
Capacity improvement is required for both Physical Planning Department and dCibgiCto
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enable them effectively perform their mandates and prepare up to datd hB3e.is need for
elaborate urban planning with proper projections for urban growdhth targets and proper
monitoring. This will assist to determine effective demand|&md in urban areas to avoid
speculation.

The study has shown thamformation on procedures and channels to be followed to obtain a
building permit are not widely disseminated to developers or those seeking building permits. The
Town and Country Plammg Guidelines and Standards and other documents to do with planning
cannot be easily obtained. The local authorities need to develop up to date and accessible
guidelines on how to obtain a building permit and these guidelines should be widely publicized
and accessible.

The assessment of land for tax purposes in Malawi is based on mades, fput there is
divergencebetween recorded values and market prices across different uses and types of users
because valuation rolls are not updated reguléript of people have no access to the valuation

role because it is centrally kept by the local authorities. In order to improve on current state of
events several recommendations are propogatliations need to be done every five years
coupled withannualsupplementary valuations. There is need for a separate law on valuation that
will act as a guideline during valuations rather embedding it in the local government act.

Public Land Management
The study has noted thatigic land ownership is generally justd by the provision of public
goods at the appropriate level of government but management may be discretional because the
land is managed by different government agencies including Ministry of Lands, other ministries,
city councils and district counciln addition, there is n@omprehensivénformation on how
much public land there is and how it is managed by the different entities. The study thus
recommends that:
1 All public land including government land should be properly surveyed and boundaries
demacated.
1 The government should decentralize how land information is managed to enhance
accessibility of public land information.

The study further notes that there are no clear responsibilities on management of public land
between those using it e.g. schaot hospital authorities and the land authorities such as
Ministry of Lands omDistrict Councils. The government should therefore clearly spell out
responsibilities for management of public land.

The study has also highlighted that there is limited huegpacity and financial resources to
ensure responsible management of public laddeere are either significantly inadequate
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resources or marked inefficient organizational capacity leading to little or no management of
public lands.This results in veryew activities being done and failure to control abuse of public
land. Itis therefore, recommended that:
1 The ministries and civil society organizations working on land should do more lobbying
for elevating the profile of the land sector in national development priorities.
1 Civil society working on land issues need to work in collaboration with government to
increase impact and effectiveness of programmes.
1 There is need for intensive capacity building in the land sector to ensure effective land
management.

The study has noted that whea@d is expropriated, it is done for public interest and for urban
development as per plans and compensation, in kind or in cash, is paid so that the displaced
households have comparable assdts.a number of cases, government fails or delays to pay
conmpensation and relies on developers to pay compensatisthérefore recommended that:
1 Government should improve on timeliness of effecting compensation and minimize on
relying on developers for compensation.
1 More funding is needed in government buddet compensation coupled with
decentralization of payment of compensation functions to district councils.

The study has noted that independeregnues to lodge a complaint against expropriation exist in
Malawi at different levels through the court syster the office of the Ombudsman. However,

there are some access restrictions because of the cost incurred to access these services such as
transport and legal fees as such may only be accessible bBycoide and wealthy.ocal land

tribunals would helpa deal with appeal structure at local level as is proposed in the draft new

land bill.

The process for allocating land for all categories is not done by open tender or auction but by
other ways such as internal allocation committees. In the absencelaf auction or open
tender processes, the public land is not leased at the markefTriceke the disposal of public

land more transparent and equitable, the government should make public the information leading
to the allocation of residential plots individuals.

Public Provision of Land Information

The study has shown that 6éBetween 70% and 90%
the registry are readily identifiable in the registngpsor cadastre. The main challenge noted is

that e land registry is not properly organized so that spaneels and associatedcumbrances

may not be recorded.

The study also highlights that most relevant public restrictions or chargksdare recorded
consistently and can be verified at a lowtdog any interested partyhere are very few public
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restrictions that can be considered and these may include public roads and road reserves,
reserved areas, historical sites and other protected &leasver, there are many valuable uses

of land that a& not protected. These include river line areas, forest areas, watershed areas and
mountains.

The Ministry of Lands, Housing and Urb&®velopment with support from the World Bank and
other donors (under BESTAP Project) and with technical supportlfesrd Equity International

is undertaking an initiative to modernize and computerize title and deeds registration systems
and preserve the current manual land records through digitization. For the system to be operating
on a better level there has to be s modernization of the registries with equipment upgrade
and increased budgets.

The cost for registering property transfer is less than 1% of the property value. There is,
however, a need for civic education to make the general public aware of mib& obsts
associated with land or real property transactions. The Ministry of Lands must play a major role
of civic education.

According to the study resultthe registry is not financially viable and cannot sustain itself
through the fees it collectsh& government needs to work out a revenue generation system for
the Registry and monitor its operational costs for a period of say one year so as to compute
workable fees which can initially sustain its operations. In the long run interventions which could
lower operational costs should be adopted.

Government periodically publishes schedules through government gazette but these may not be
accessible by the majority and the information is not also publicized through other media forums.
People also do not ppeciate the rationale for existing land transaction fees because there is no
transparency and public involvement during their formulation.

The study also shows thatechanisms to detect and deal with illegal staff behavior are largely
nonexistent. Membernoted that senior staff in the Ministry of Lands are supposed to supervise
and monitor the operations of the registry but there are no established mechanisms to detect and
deal with illegal staff behavior. The Anti Corruption Bureau also investigatetakesl action on

all reported cases of illegal staff behavior relating to land. Investment in human capital can
improve the operations of the registry.

Dispute Resolution and Conflict Management

The study has shown ah institutions for providing a firsinstance of conflict resolution are
accessible at the local level but where these are not available informal institutions perform this
function in a way that is locally recognized. Théseclear system for dispute resolution from
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community level startingrom village chief to Traditional Authority, though informal, then to
district councils and thereafter to the courts (magistrate or high court).

The study also shows that thesiee parallel avenues for conflict resolution on land related
matters. Onean pursue traditional chiefs and the formal courts system in parallel although in
principle they are supposed to be used in succession. One can also pursue a same case at two
levels of the court system e.g. at magistrate court and at the high coursatitdime. These
different avenues are supposed to develop mechanism for sharing information but the sharing of
information and evidence at different levels is ofterhad and not systematic. As land related
cases increase, there is need for an elabsyatem of documenting and sharing information and
evidence on cases so as to ensure speedy resolution and minimize incidences of forum shopping.
In some cases the decisions of traditional leadertaoa conflicts have been challenged in
formal courts asacking legal basisThis thereforecalls for reconciliation of customary law and
written laws so that they can interrelate and be harmonized.

A process exists to appeal rulings on land cases through higher level courts e.g. through the High
Court and Spreme Court bulegal costs are considered prohibitive and the process takes a long
time. The experts noted that land proceedings and disputes are on the rise (3886) 40d it

is desirable that proper mechanisms suitable to the whole country alesleethhnd maintained.

The study notedagreed that a decision in a laredated conflict is reached in the first instance

court within 1 year for less than 50% of cases and long standing land cases comprise around 20%

of the all land cases. To deal withcieasing land related disputes, the following policy

recommendations are advanced:

1 A study should be done to review and consolidate the procedures and enforcement methods
currently available in all land disputes and if approved definite recommendatiotisefor
establishment of National Land Tribunal system.

1 There is also need to improve on information management at the land registry to improve
access to information and reduce alleged fraud at the registry.
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THE LGAF PROCESS IN MALAWI 1

1.1 General description of process

The implementation fathe LGAF in a Malawistarted in April 2011 andvas coordinated by

Country Coordinator Raul Jerg (the) in collaboration with Ministry of Lands, Housing and
Urban Development and the World Bankhe Country Coordinator was responsible for
facilitating the LGAF process in Malawi includindentifying and supervising a team &fnd
sectorspecialistsorganizng and facilitating expert panel session and writing the national report
The first task the Country Coordinator undertook was to review the LGAF in the context of the
Malawi situation. The Definitionand indicators for th€ GAF were reviewed by the Cotrg
Coordinator to ensure that theeflected the local situatiorin June 2011, an introductory
workshop was organized by the Ministry and held at the World Bank Malawi office conference
center to introduce the LGAF (its scope and methodology) to natgiakéholders which
included various government ministries, NGOs and development partners. The workshop was
also aimed to validate the four experts selected to undertake expert investigations on the thematic
areas. In addition the workshop provided an opputy for stakeholders to suggest appropriate
names of experts to be involved in the expert panel sesgitthsugh this iswas not provided

for in the implementation manual, it was decided that this was a necessary step as the LGAF was
a new process fdVlalawi and needed to be widely publicized and involve all key stakeholders.

After the introductory workshophé processof implementing theLGAF relied on 2 main
activitiesas guided by the implementation manddiese are

0) Expert analysisindertakerby Expert Investigators

The studycommencd with individual expert aalyses of more than half th&AF dimensions.

Up to five Expert Investigators gathered the necessatgahd informatiorthrough a review of

the existing legal framework and availablatstics, procedural reports and other forms of
accessible data key output from the expert investigations was a typology of land tenures that
apply in Malawi and a preliminary assessmensaneof the LGAF dimensions. Theathered
informationwasthenused as briefing material for tikanels of Epert.

(i) Panel assessments undertakerPhyels oExperts

The second step in thimplemenation ofthe LGAFwasthe gathering oPanels of Experts
various areas of the land sectmvited perts netfor a day asa panel tassessnd discussa
specific set ofland governance indicators amtimensions and to provide a collective and
motivated ranking for each one of them. Each panel also sdestpolicy interventionsand
recommendations for eachear under discussiofhe LGAF processed in Malawi managed to
bring together seven such panels.



Figurel below depicts the process followsdMalawi.

Figure 1. Schematic Description of Process for Implementation of LGAF

Panels of Experts

Expert Analysis _
e ) 1 day workshops gathering experts from t
Preliminary data gathering by expetr private and public sector on topics of:
In: 1. Land Tenure

Urban Land Use and Development
RuralLand Use and Land Policy
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Public Land Management

Public Provision of Land Information

J . Land Disputes J

Land Tenure

Land Use / Policy

Public Land Management
LandRegistry
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1.2 Expert Analysis work
The general objectives of an Expert Investigatiware to:

1. Gather evidence to make an expert assessment on a prescribed set of irfdicattrs
LGAF that describe the level of governancehalandsector

2. Deduce policy recommendations that would be in line with best practice given the
contextual setting of the country.

In practice the Expert hvestigation gathed relevant data andformation from administrative
datasets, as well #éasgislative, policy, institutional and project report documgfasusing orthe
5 key thematic areasf the LGAF. The collected information as well pseliminary rankinggor
the set of dimensions wasegsented to ExpertaPels as supporting evidenehelp the Panels
decide on an appropriate score for these dimensions

Four Expert Investigatorsvereinitially recruited based on recommendations from the Ministry
of Lands, Housing and Urban Developmériie experts included the following:

Mr. Francis Liumda Land tenure

Mr. Feston ZambeZi Land use

Mr. John Mlava Public Land management

Mr. Patrick Yasinii Land registry



In addition, Mr. George Kaliwo, a legal expert was recruited to work with thietéarure expert

to ensure all legal aspects and issues to do with dispute resolution are addressed. An arrangement
was also made for the experts on land use and public land management to work together on the
two areas considering the combined qualificagi@mnd experiences the two had. This would
address any deficiencies in any of the two as they both had some experiences in land use and
public land management.

One key challenge experienced in the expert investigation process was the delay in subimission o
report by most of the experts citing inadequate and incomplete information gathered due to poor
information management in a number of information sources such as government offices. Only
one expert on land use was able to deliver a draft report withsomeble time but the rest of the
experts had significant delays to submit their drafts prompting a number of reminders. The other
challenge noted was that it was difficult to find available experts as per all the qualifications
provided in the manual aritlis resulted in recruiting an extra hand for the land tenure expert to
deal with legal issues and arranging for two experts to work together on two areas to ensure
synergies and complimentarity in experiendesaddition, it was found that all but onepext

were from the University as these were the only ones available with relevant expeftisare

LGAF exercises it may be prudent to broadennimeber of experts to more than four and allow

for more than one expert to handle one area of study.

1.3Expert Panebk

One daypanel workshop were held and moderated byhe Country Coordinator. A group of
individuals (3-5) with technical expertise in the relevant field constdutet he @ p an.el of
The actial composition of the panekas proposed by articipants at thd GAF introductory
stakeholder workshop arttécided by the Country Coordinatarconsultation with the Ministry

of Lands, Housing and Urban Development, the World Bank and the four Expert investigators.
This took into consideration theaireas of expertise and experiences as well as mixing people
from the public sector with private sector and civil society. A consideration was also made to
include local traditional leaders (chiefs) to participate in some of the panel session.

The Ministy sent letters of nominations and invitation for the panel memférs Country
Coordinator sent the relevant background information and guidelines to all panelists before the
day for the workshopSeven panel sessions were held in a period of two wiee®stober and
November 2011 & hired facility ReserveBank ofMalawi Club Housg in Lilongwe.

The first Panel Workshopo be organizedvas on Land TenureThis was postponed because
only one panelist turned up on the scheduled dateto acute fuelh®rtages prevalent in the
country On the rescheduled date four panel members attended the sd$semincluded
Director of Planning, Lilongwe City Council; Assistant Commissioner for Lands in the Ministry
of Lands, Housing and Urban Development andyd_Administration Expert/Valuen private
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practice and the Land tenure Expert from University of Malawwho handled the expert
investigation on land tenure

Second Expert Panel organized was on Urban Land Use Planning and Development. The Panel
Memberspresent for this session were: a member from Department of Housing, Ministry of
Lands, Housing and Urbabevelopment and two other members from UN HABITAT and
Physical Planning departmanttheMinistry of Lands, Housing and Urbarekelopment

Thethird Expert Panebrganizedwvason Rural Land Use and Policlyive Panelmembers were
present for the workshofhese includeDirector of Total Land Carga representative from
CARE Malawi Deputy Director fronDepartment of Land Resources ConservatioMinistry
of Agriculture, Retired Director of Land Resources Conservation DepartmetEconomist
from Ministry of Lands, Housing and Urban Development.

The fourth expert panel on Land Valuation and Taxation was organized to assess 6 LGAF
dimensions. The Pah&lembers who attended the meeting were: Acting Director of Housing
from Ministry of Lands, Housing and Urban Development; Private Valuer, TG Msonda and
Associatesan academician from University of Malawi, College of Agriculture &mohcipal
Economist, Mhistry of Lands, Housing and Urban Development and Economist in the Ministry
of Lands, Housing and Urban Development.

The fifth Expert Panelvason Public Land Managemerithe Panel 16 LGAF dimensions to
beassessd Thepanel members were Regional Commissioner for L§@dstral regiol Lands
Officer for Lilongwe District Council, Economist in the Policy and Planning Department,
Ministry of Lands, Housing and Urban Development and an expert from University of Malawi,
Bunda College of Agriculture.

The next expert panel workshop was on Public Provision of Land Information. The panel had 16
LGAF dimensions to assess. Of the five Expert Panel Members ingithés panel onlythree
attended the session. These included emmber from Lilongwe City Assembly and Project
Manager for BESTAP Project. They were joined by Principal Economist in the Planning
Department of Ministry of Lands, Housing and Urban Development. The panelist decided to go
ahead with the meeting despite Higsence of members from the land registry who promised to
join in later. It was agreed that the results should be sent to the other members for their inputs as
there was no more time to keep postponing the panel sesBranmputs of the registry offida

have been integrated in this report.

The kstexpert panelvason DisputeResolutionwhich assessd sevenLGAF dimensions. Three
Expert Panel Members (ERMamong those invited attended the panel sessSibe. panel

comprised ofa private legal practinerwho is alsoa Commissioner foMalawi Human Rights
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Commission,District Commissioner for Ntcheu Distrigtepresenting district administration
authorities)and aTraditional Authority from Ntcheu Distric{representing traditional leaders)
Also present was an Economist in the Planrdegpartment of Ministry of Lands, Housing and
Urban Development.

The biggest challenge in the panel sessions was low attendance despite confirmations. This was
caused mainly by transport problems due to faeald@ty experienced in the country during the
period and for most part of 2011. This led to postponement and rescheduling of some sessions.
Except for the panel on rural land use, most other panels hau dtendancehan expected

such that in some seess it was decided to just go ahead with available experts considering the
delays incurred by postponement. This led to some dimensions not adequately assessed due to
absence of appropriate experts for those areas. For example, under the valuatiomteomd tax
panel, all the dimensi@on taxation were not adequately assessed because of absence of official
from the tax authorityThe tax authority experts had to be interviewed separatbb.panel on

registry also had challenges because the officials thentand registry did not show uppecific
arrangements had to be made after the sessions to visit the relevant offices to engage the officials
and collect the needed information.



BACKGROUND 2

Malawi has a total territorial arezf approximately 118,000 kh{11,832,167 ha) of which 20%

is covered by water. Forest, wildlife reserves, settlesnandl infrastructure cover about 19%
leaving 61% land area with varied potential and limitations to different land use types basing on
topagraphy, soils, agralimate and other social and cultural factors. Table 1 below shows that
out of 9.4 million hectaresl.7 million hectares constitute protected areas leaving 7.7 million
hectares available for agricultusad other land uses

Table 1: Land Use and availability in Malawi

Land Use and availability in Malawi Million ha. % of total
Total Land Area of Malawi (Excluding water) 9.4 100
Protected Area (National Parks, Forest and Game Resen 1.7 18

Land Available for Agriculture 7.7 82

Land Available for Smallholder Agriculture and Estates 7.7 82
Estimated Land Under Estates 1.2 13

Land Available for Smallholders 6.5 69

Source:Malawi National Land Policy2002)

Other classificationsof land in Malawi according to tenure regimes show the following
breakdown:

Table 2: Land in Malawi

Type of land Hectares
Suitable Customary Land 4,100,000
Unsuitable Customary Land 2,100,000
Public Land 1,800,000
Estate Land 1,100,000
Urban 300,000
Total 9,400,000

Land is a key asset for economic growth and development of MalawiMakevi economy
continues to rely heavily on agriculture and natural resources for a significant share of GDP
(>40%), national food needsmployment, and export revenue. At the same time agriculture,
natural resource use and other lraded activities are major sources of livelihodals the
majority of the populationAverage landcholding size per household in Malawi is estimated at



1.2 hetares while the average land per capita is 0.33 hectares (GOM, 2010c). Pearedybéta

land holdings have been declining from about 0.4 hectares in 1970 to about 0.2 hectares in 2007,
partly due to high population growth rateat has led to intergendi@al fragmentation of land
holdings. In addition, per capita land holdings are highly skewed, with the poor holding only
0.23 hectares per capita compared to thepwwr that hold 0.42 hectares per capita. The small
land holding sizes are reflected Hgure 2 which shows thedeclining trends in per capita
cultivatable land in Malawi.

Figure 2: Trends in per capita arable land, 1970 2007
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Source: Malawi Environmental Outlook report 201

The 2008PopulationCensus showed that the population of the country was 13, 077, 160 people,
having increased at an average annual rate of 2.8 percent from 9,934,000 in 1998 (National
Statistical Office, 2008a). Population density was therefore estimated at 139 peoplagoer sq
kilometer, having increased from 105 people per square kilometre in 1998. This makes Malawi
one of the most densely populated countries in continental Africa, surpassed only by Burundi,
Gambia, Nigeria, Rwanda and Uganda. The pressure on the liamgddsources is particularly
severe on Likoma Island with a population density of 580 people per square kilometre and in
Thyolo District with a density of 343 people per square kilometre, and it is lowest in Rumphi
District with a population density of 3teople per square kilometre. The effective distribution of
population is likely to be higher in some areas because people tend to live and concentrate in
valleys and on plains and avoid mountainous and hilly areas, which are included in measuring
the totdland area.

Bef or e bbiohizatwn land was broadly vested in the native kingdoms. However, change
in land tenure systems started with Britgfonzationand later coming in of colonial settlers in
Malawi. The British settlers led to establistimb of a legal systems pertaining to land which
would safeguard their operatioaad interestswhich led to the adoption of the English law on
land management. Malawi had been under British rule for 73 years-1B&2l). The essence of
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colonial land polig in Malawi was to appropriate all land to the British sovereign and to
facilitate access by the settler community on the basis of privateTtigeforeigners understood

that communities and their chiefs had ownership and control over their larsdbaetistorical
recordsindicate that coercion was also used in bringing about consensus in respect of these
concessions. The effects of these concessions and colonial policies were that indigenous
communities lost ownership and control of laadall land orthe whole of Malawi was now
vested in the British sovereign.

In 1951 a Land Ordinance was passed to formalise the land tenure regimes under the British
sovereign Acreated by treat Yhe LandbOrdinancet of 1®51, agr
defined land as public, private or customary. However, "customary" land, was in essence
construed as a mere species of "public land" (or crown) land granted to the fdtiseseant

that under British colonial law, nativ&fricans had no formal title to land asuch the issue of

concern under colonial law was how to regulate occupation and user rights among the native
populatonn.Accor ding to the Mal awi Nati onal Land |
concession to Malawi citizens who, by virtue of the Ordiearie@me tenants on their own

| a nThié was the position indigenous communities found themselves in at independence in
1964. The policy also redefined native rights strictly as "occupation rights" in order to
discourage the establishment of land rigigsivalent to freehold or the comssgons claimed by

the settlers.

After independence, the new Land Act (Cap 57:01) came into force in 1965 but was considered

not to have changed the status and insecurity of customary land rights caused by the application

of the Land Ordinance of 1951. The 1965 Land Act still maintained the land categorizations of

the OrdinancePu bl i ¢ | and was defined as: Aal l l and v
Government and any other land, not being customary land orgrivdta n d o . 't includ
held by Government consequent upon a reversion thereof to the Government on the termination,
surrender or fallingn of any freehold or leasehold estate therein pursuant to any covenant or by
operation of law; and notwithstdimg the revocation of the existing Orders, any land which was,
immediately before the coming into operation of the Act, public land within the meaning of the

existing Orderso. Private | and was defined as
freehold title, or a leasehold title, or a Certificate of claim or which is registered as private land
under the Registered Land Acto. Customary | an

under customary law, but does not include any publicdand

The passage of three Acts i.e. Registered Land Act (Cap 58:01), the Customary Land
(Development) Act (Cap 59:01) and Local Land Boards Act (Cap 59:02) inis@®nsidered

as the oO0first serious attempt to plravwhede a ¢
Registered_and Act providé the legislativefoundation for the transfer from a deed registration

system of land administration to a title registration systém Customaryand



(Development) Acprovided for the conversion of customary land for agricultural development

and establishes the means for adjudicating disputes over customaryHawever, both Acts

had limited application. For example the Customary Land (Development) Act was applied to one
areain Lilongwe district- Lilongwe West through a World Bank projedhe World Bank

starting in 1968 supported the Lilongwe Land Development Programme (LLDP) as part of a
larger integrated rural development programme (the Lilongwe Rural Development Pr@jramm

The overall aim of the programme was increased agricultural productivity. Customary land
reform and development was considered as a strategy to reach that goal. The customary land
reform was aimed at +erganizing land tenure systems from usufruct dosolidated holdings

under a registered deed of freehold title. This was aimed at promoting better land management,
preservation and improvement for individual owners. The 1967 Acts thus made provisions for
demarcating and r egi stoendividual praprie@rmiTheyregistaringd 0 r i
Afamily | ando, however, only opened up for o
Apropr i et o rAlihough onet nanee isl eateradl .on the register the names of all family
member s ar ee6 haenldd hdéaovne ftioo be given nothece of
Customary Land (Development) Act in Part | indicated that the Act should be selectively applied

to a particular area i f the Minister teespons
agricul t ur alThedimiteed dpplipatioe roft tiiese laws made the effort to secure
customary rights to be considered as dédan inco

Because of these previous policy failures, there was need to enact a basic land law that would
apply to all land, irrespective of tenure. On 18 March 1996, the appointment of a Presidential
Commission of inquiry into land policy reform was gazetted. The objective of the commission
was to recommend a national land policy that would promote equéeabdss to land, security of

title to land, and improved land administration. Thi® government had recognized the need

for a guided future in land administration, distribution and management (Kandodo 2001).
Following several studiesn different type®f land tenureand an extensive consultative process,

the new land policyvas developed anthme into effect in January 200khe overall goal of the

2002 National Land Policis the pomotion of tenure security and equitable access to land to
facilitate he attainment of social harmony and social economic development (GOM, 2002).
Following the coming into force of the new land policy, there wagntneed to review existing

land legislation and formulate a nésgal framework for land matters which woulchnslate and
enforce the principles and provisions of the new land policy. In January 2003, a special Law
Commission on the Review of Lamdlated Laws was established. After thorough review and
consultations, a new Land bill and other related draft s were developedy the
commissionand these await parliamentary enactment since 2009. In essence the current
prevailing land laws are the 1965 and 1967 old laws.

Public land is land occupied, used or acquired by Government and set aside through appropriate
legislation for reasonef national development, security and touridublic landincludesall
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land acquired and occupied by the Government, land in townsbips private ownership, and
forest reserves, parks and game resesmeslapsed leasehold®rivate land is defined as all land
exclusively held, owned or occupied under a freehold title, a leasehold title or certificate of
claim, or is registered undend Registered Land A¢Cap 58:01) of 1967Registered private

land accounts for less than 8% of total land area. Most rural estate land is either freehold or
leasehold.

The Land Act Cap 57:01) ofL965 defines customary land &s,all land which is hel, occupied

or used under customary law but does not include any publio.|@udtomary law is defined as
fithe customary law applicable in the area concexnéthis definition entrusted the authority to
administer customary land in the traditional leadére., chiefs, group village headmen and
village headmen) albeit in accordance with the African law and cggicewalent in their areas.
Customary land falls under the jurisdiction of traditional authorities and is administered under
customary law. Powefor the distribution and control of this land is vested in the hands of
traditional leaders. The predominant tenure in Malawi is customary tembig. category
comprises the majority of the land and hosts almost 80% of the population living in the rural
areas. Estimates from 1998 show that customary land repreé8énif@all land (6.1 million ha)
(Kishindo, 2006).

Figure 3: Distribution within current land categories

Distribution within Current Land Categories

OPublic
@ Customary

OPrivate

The land sector in Malawi faces a number of challengekiding inequitable distribution,
limited access to land and benefits arising from it, insecure tenure regimes, weak institutional
capacity, unsustainable utilization leading to different forms of degradation, limited investment,
conflicting sectoral lath related policies and lack of other policies such as National Land Use
Planning PolicyTable3 below shows a summary of the tenure typology for Malawi.
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Table 3: Tenure Typology for Malawi

Tenure typé Area & population | Legal recognition & Overlaps & potential issues
characteristics

Public land Total public land” 2 | Legal recognition: Land Act There is a thin line separating public fro

Government land | million ha (1998i (1965) government land. In essence, governmg

21% of total land

area)

V Suitable:
185,000 ha

V Unsuitable:
1,665,000 ha

V Mostly suitable:
150,000 ha.

Registration/recording: public
land is registered and documente
by the Government.
Transferability : The land is
transferable from Government to
communities or indiduals. There
are cases of irrigation schemes,
forested areas transferred to
management of communities but
still under Government
custodianship.

land is a subset of publiand. One of the
key issues has been the fact that all lan
vested in the state and the president is
custodian/trustee of all land issues in
Malawi as per the Republican
Constitution and Land Act.

Customary Total public land
6.1mil. ha (9981
65% of total land
area)

Cultivated: 1.9 mil.
ha

Available, suitable:
2.6 mil ha
Unsuitable,
uncultivated: 1.7
mil. ha

Population:
11,082,861

Legal recognition Land Act but
ownership has no statutory
protection
Registration/recording: there is
no recording and registration
system but the Land Policy
suggests the need to record and
register customary landtop r o
full legal protection to customary
e s t .a&headdndatitle
registration system for rural land
took place in Lilongwe aa pilot
(196881) but was not wscaled.
Transferability : Individuals have
access rights to land if they belon
to a community and they are
entitled to transmit land to
designated heirs in perpetuity
based on customary systems of
inheritance. Transfer tbugh sale
or other ways is possible but face

The community also designate some lal
to be O6publicé if
characteristics such as graveyards,
grazing lands, wetlands, community
forests etc.

Corrupt admini strative practices:
fraudulent disposal of customary land b
traditional chiefs and government
officials which often deny critically
needed access to people most despera|
for land.

Privatising access to customary land:
Land users not related to the ctireage
members in a community referred to as
fakudza or obwer ag
increasingly targets for eviction or
compelled to share land legitimately
allocated to them with newer immigrant
or members of the core lineage.

1 This is land (including government lanafcupied, used, acquired or held by the Government in the public interest. Public land ladddes
gazetted for use amtional parks, conservation, and bigtal areasThis also includes all land vested in the Government as a result of uncertain

ownership, abandonment and land that is unusable for one reason or Briothtet h e
any

used or acquiredbygoe r nment and

trustee for the government.

Land

ot her | and

n ublic lane vestgin perpesuityonrthe Prgsidéngasd o

Policy reform it is

2 Government land is owned and used by the government for public purposes, including becispdtlsgovernment officebuildings and
government land leased to individuals, companies and institutions for which ground rent Brpaido the Land Policy reform it also included

t h e cdll publis land Gthet h a n

public

roads. 6

3 This tenure systertirives under the customary law, under the system customary land rights are closely connected to ethnic identity and
traditional authorities (TAs). This is tenure system designed to preserve the asset base of the community for curoeatgamfation
Customary land is vested in the President in trust for the people of Malawi and is under the jurisdiction of custoritanrgl trattiprities.
Customary land may be held communally or individualized in the nanseBrefage, family, or individual.
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Tenure type

Area & population

Legal recognition &
characteristics

Overlaps & potential issues

problems with inheritance system

Privaté This accounts Legal recognition: Land Act
between 1G 15 (1965), Registered Land Act
percent of land in (2967)
Malawi Registration: This land is
registered as freehold or leaseho
after registering customary land
Transferability: transfer of lease
and assigning of private land nee
notice to the Minister.
Freehold Legal recognition: The Land Act | Freehold tenure carries the right of
(1965), Registered Land Act exclusivity, ug and alienation. Most of
(1967),regulate the use and the fre(_ahold land in rural and urban
management of freehold land. _I\/Ia_IaW| IS owned/c_ontrolled by nen .
. . ) indigenous Malawians and such land is
Registration/recording: The land | i jated in prime arable or urban land.
is designatecand registered Most rural based freehold estates are
Transferability : Most of the mostly utilised in growing of tea, coffee,
freehold estates are held under | tobacco and macadamia and are key to
corporate entities as such a prior| Malawi economy. Some of the land wa
notice of sale or transfer should b customary land that the government
sought from the minister ponverted to fre;ehold land at
X ) independence in an effort to encourage
responsible for land affairs agricultural development.
The Presidential Commission of Larf
Reform noted Hat Government needs
reconsider granting of freeholds f
individual use especially for agricultur
purposes due to its effects on diminishi
land availability and to its propensity
cause civil calamities in land claim
Furthermore considerationebmade to
ensure that idle/fexcess land
surrendered to Govt for relocation.
Leasehold 28% of rural Legal recognition: Land Act; Legally, leaghold land tenure allows

population engaged
in leasehold system

Registered Land Act (1967)

Registration/recording: Records

leases to be provided to all land
categories. The law empowers the

“Private land is defined as all land which is owned, held or occupied under freehold title or a leased title or a céclfizater registered
under the Registered Land Act of 1967. According to the Land Policy, land registered as private lariteuRegistered Land Act includes
privately owned freehold land and customary land registered by communities or individuals (upon registration, the lendhassster as

customary land).

5 Freehold originally meant that the land was held by servicadree nature and that it was free from all rent and conditmtraditionally
western concept implying the absolute right to control, manage, use and dispose of a piece of property).

SLeasehold tenure is a personal contract granting the exclusitefigbe of land for a fixed period shorter than the private ownership rights held
by the person issuing the leage \hich land belonging to one entity is, by contractual agreement, leased to another entity for a fixed period of

time).
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Tenure type

Area & population

Legal recognition &
characteristics

Overlaps & potential issues

Urban leasehold by
assemblies &
government
agencies

Total urban (1998)
120,000 ha (1% of
total land)

4 major cities
85,000 ha

Other urbari
35,000 ha
Population:
1,946,637

Estate/leasehold ol
agricultural land

Totali 1,180,000 ha
(13% of the total
land) (1998)
Cultivated: 600,000
ha

Available, suitablég
360,000 ha
Unsuitablel

220,000 ha

available but the mostccessible
ones are those issued by ministe
responsible for lands. Annual
ground rents are payable to Land
Dept.

Transferability: The land is
transferable but sale of land
requires prior naotification by the
Minister as well as inheritance.

minister responsible for land affairs to
issue leases on behalf of Government.
Such powers have in the past and even
present caused change of customary la
to leaghold or public land.

Malawi has a challenge of Land Registr|
system at both urban and rural systems
urban areas, not all areas are registere(
some areas traditional leaders claim titlg
to land within the city boundaries which
is a confusion ofenure systems in largel
public land. In rural areas, despite havir
district councils/assemblies, there is
inadequate capacity for estate
management leading to incomplete
records of both leasehold and customa
system. The assemblies have lost a
potentialfunding through uncollected
ground rents.

There has been confusion over
designation of registration, ownership a
boundaries of authority for urban land
between Lands Ministry, and mostly city
councils within established city
boundaries. The system efiforcement of
land matters such as rentals and land
registration is still not well developed.

This private tenure system benefited frq
the conversion of customary land to
private leasehold system. However, the
basic lease on such land is 21 years. At
time when Malawi land laws were in
favour of commercial agriculture, not
only did the state movand into estates
but also individuals registered customa
land to private leasehold estates.
However, enforcement of such land use
has been problematic.
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LAND GOVERNANCE ASSESSMENT 3

As provided for in the LGAF manual, the land governaasgessment is undertake under five
thematic areas. These are:

1. Legal and Institutional Framework

Land Use Planning, Management and Taxation
Management of Public Land

Public Provision of Land Information

a s~ D

Dispute Resolution and Conflict Management.

3.1 Legal and institutional framework

This thematic aregaomprisesf six Land Governance Indicator& Gls). The first four indicators

(LGI 1 - LGI 4) focus on the recognition, enforcement and restrictions of existing rights. The
next two indicators (LGl 5 LGI 6) focus on the clarity of institutional mandates and
participation and equity in land polici@Sigure4 below)

Figure 4: Structure for Legal and Institutional Framework

Theme 1: Legal and Institutional : :
Framework Dimensions

Indicators

()  Rural tenureights
(i) Urban tenure rights
(iii)  Rural group rights
(iv)  Urban group rights
LGI-1: Recognition of rights : (v)  Opportunities for individualism

|

(i) Communal land records
(i)  Individual property registration in rural areas

—) LGI-2: Enforcement of (iii)  Individual property registration in urban areas
rights sl (V) Wo mesnights formalized
(v) Condomhium common property
(vi) Compensation with use change
(i) Nondocumentary evidence
(ii) Recognition of possession
LGI-3: Mechanism for (iii) Formal registration fees affordable
—) recoanition of rights —) (iv) Registration without informal fees
(v) Urbanformalization feasible (i) Restriction in urban land
T ) (viy Possession recoanized (i) Restrictions in rural land
s LGI-4: Restriction on rights -
(i) Institutional roles separated
sl LGI-5: Clarity of — (ii)  Overlap (horizontal) _
institutional mandates (iif) ~ Overlap (vertical) () Clear land policy
(iv) Information sharing (ii)  Policy includes equity goals
(iii) Policy based on cost/benefit
)

LGI-6: Equity and non P e (iv) - Policy implementation

discrimination monitored
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3.1.1Recognition and enforcement of rightsi(GlI -1, LGI-2, LGI -3)

3.1.1.1Rural land tenure rights are legally recognizedLGlI -1 (i)]
According to the Land Act (Cap 57:01) of 1965, there are basicake tland tenuréypes in
Malawi: customarypublic and privateAll the three tenure types prevail in the rural areas.

Public land is occupied, used or acquired by Government for rea$magional deelopment,
security and tourisnPublic landin rural Malawiincludesall land acquired and occupied by the
Governmentinstitutions such as schools, hospitals and other government service institutions
land in trading centers andownships not in private ownershijrrigation schemesforest
reserves, parks and game ressraed lapsed leaseholénds. Private land is land under
freehold leasehold title or certificate of claim, or is registered under the Registered Land Act
(Cap 58:01)pf 1967 Most rural estate land is either freehold or leasehold.

The predominant tenutie Malawi is customary tenurét accounts for about 68% and most of
this land is in rural area€ustomary lands, "...all land which is held, occupied or used under
customary law but does not include any public lafitiis category comprises the majgrdf the

land and hosts almost 80% of the population living in the rural adraer customary tenure,
accesdo landis primarily through inheritance (52%) and marriage (18%). Rights to land through
inheritanceand marriagare governed bynainly two customary systems. Under the matrilineal
system prevalent in theentral and southern regions of the country, land is handed down through

the female line. If the husband movedthhe wi feds vill age at marri a
to use the houselwland in the event of divorceorhisi f e 6s deat h. Under the
prevalent in the northern region, land is transferred from fathegerts. If a woman moves to

her husbandodés village at the ti ewusahdldlandinr i age

the event of divorce or the death of her husband

Land allocations from traditional leaders, land leasing, government resettlement programs, and
land purchase ar@dditional routes to access land. An estimated 20% of landholders tztdi

from traditional authoritieswhile roughly 1% of landholders obtain land through purchase.
Leases, government land programs, and other means accotlrg femaining percentage (9%).

While most holders of customary land believe their rights raasonably secure, tenure
insecurity is evidenamongsomesocial groups. Both women of patrilineal and virilocal (wife
moves t o husban dandmen ofimatdigeal and matriiocal (laugbansl moves to

wi feds village) migwhencangdersg teexpptantalsdsathiofrtheiespausei

or the possibility of divorce, because they and their childrenbedgrced to leave the land. The

high prevalence of HIV/AIDS among the adult population exacerbates the aggresecurity

that a pouse may experience. Orphans also have insecure property agyleistives often take
thedeceased parentsd | and, di spossessing the
2007a;Holden et al. 2006Matchaya 2009; Chirwa 2008ptudies show thathue security is
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lowest for womenBecause of such sources of insecuritygre is a belief that holding of land
undercustomaryrights has long been established as the primary cause of under investment
rural land (Malawi National Land Policy, 2002)Private ownership is viewed as a means to
protect assets, use as collateral for loans, and risk sharing for investment, all of which contribute
to economic growth.

According to the Land Act, customary land belongs to the Government through the Pigsident
entrusted to custodianship of the community leaders i.e. traditional authorities. Under the system,
there is a direct link between kinship and land trandfetwithstanding the Act, other pieces of
legislation recognizethe customary land tenure syste However, some of the pieces of
legislation despite recognizing the tenure type have not been used or have lost their importance
due to lack of capacity to effect the instruments. Some of the specific laws are:

a) Customary Land (Development) AttCap.59:01 (1967). This law was established to
provide for ascertainment of rights and interests in customary land, for better agricultural
development of customary land'his gave powers to a minister to declare any customary
land a development area and apggmarcation and recording of rights and interests in
such land and development of such land

b) Local Land Boards Acti Cap. 59:02 (1967). This piece of legislation calls for
establishment of local land management authorities mostly at district level mdsin
cases, the Boards have not been designated, thus limiting its usefulness.

The National Land Policy (2002ientified the need to enhance tenure security through
creation of customary estatesrural areasin essence, this is moving towards induatiland
titling. The policy states that: Aln response
of the ongoing evolution of customary ownership towards stronger individualized rights, the
Government will affirm customary tenure security by grantio legal protection to
customary estates. The property rights contained in a customary estate will be private
usufructuary rights in perpetuity and once registered; the title of the owner will have full legal
status and can be leasedused as securitior a mortgage The policy further states that
customary land granted to any local community or individual for which existing use rights can
be confirmed and demarcated by the relevant local community as complying with customary
practices will berecogrized as granting legal owmghip whether registered or ndthe Law
Commission on review of land related laws found this provision misleading as it considers
customary land granted to individuals or a group of persons once registered under the
Registered And Act fall under private land and not customary land.

A study by Silungwe (2009) also faults this approach towardslibealism in land

management in MalawiT he paper concl updokcyg adopts aatnagdibefall he | a
approach to customary landnure reform, inter alia, to promote a formal land market. The
implications of thenéd i ber al framewor k for theiphgaetod 6 i s
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leads to the integration of customary land into the global econopsrpetuates landlessgeon

the part of the O6pooré who might not withstan
the nedliberal approach to customary land tenure reform under the policy will undermine
devel opment 0.

In conclusion, under the currelegal system, the customary tenure system is legally recognized

but not officially recorded and registered at individual parcel IeMeé various experts under

this theme estimateth&tEx i st i ng | egal fr amewaed%oftheraragni z e
popd at i on, either through c u3hisasrbasedyn therfactshatat ut o
the current Land Act recognizes customary land which is in majority for rural Batdthe

challenge is that customary tenure is governed by customarth&waries from area to area

and there are no regulatory frameworks and guidelines for land administration.

Customary tenure provides the right to own, use or dispbsknd rights not based on
documentary evidence guaranteed by government statute but omanstiaws recognized as
legitimate by the community in that locality. Customary law is thus considered to restrict
customary allocations to usufructuary rights in perpetuity considering that overall title is vested
in the leaders on behalf of the peophd.community level, boundaries of all traditional authority
areas are mapped and recorded at district councils and at national level. Community leaders and
members keep mental recowsoutland as a property of a particular family or household group.
These rights are enforceable through the traditional and sometimes national legal systems. With
advancement of technology, cadastral maps can be found with clear boundaries for each of the
traditional areas throughout Malavand can be used to provide estiilmas of area and
population by tenure typolodyut titles at individual level are not recorded formally.

Malawi has aWills and Inheritance Act (Cap 10:02) which guides property inheritance but as the
Presidential Commission on Land noted despite havi@daw to guide the process, the Act does

not define heirs under customary law. On its part, the Land Policy statedot avoid the
inequities often associated with property inheritance, and to confer equal rights to men and
women, this policy will ppmote the registration of individual and family title to cusary land

as a policy priorit§ Much as the policy wants to assist to define land transferability, it is faced
with a problem in that whatever it stipulates is not properly supported withguthent land law

which is outdated.

Despite their extent and legitimacy, customary systems of tenure are under strain, because of
demographic pressure, land scarcity and competition, growing urbanisationgroupr and

wider civil conflicts, breakdowns in customary authority, and pluralisystems oflaw. As
acquisition of land became more difficult, villagers seek land from any source, whether
matrilineally or patrilineally. Once they obtained land, men continued to stay in the village after
marriage (contrary to the rule dfixorilocal marriage) to secure eir land right (Takane 2007),
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(Place and Otsuka 1997). Although chiefs have traditionally had the responsibility of land
allocation this is now no longer automatically the case. It is becoming increasingly frequent that
other actors lpy this role. For instance, in most communities, there remains very little land that
is not already allocated to a family. This means that family heads now play the allocation role as
their holdings are fragmented to accommodate new families (Mbaya 2002).

Thefollowing recommendations are being put forward to assist in improving rural land rights:

1 There isneed to pass the new land la® thatcustomary land can be registeradd
guarantee security as well as ®@mpower local communities to participate land
administratiorthroughlocal land boardandtribunals

1 There is need for regulatory framework or guidelines for customary land under customary
law.

1 There is need for review of customary law especially on inheritance issues to improve
security of tente for marginalized groups such women

1 There is need to widely disseminate land related policies and laws to allow people to
understand provisions relating to their land rights

1 Use of community mapping approach should be promoteithhpart of the develapent
process in Malawi aimed at empowering individual citizens and communities to take active
interest in their affairs. This will be able to complement the delineation of traditional
authority land as described in the gazetted TA jurisdicttanrently he areas for traditional
authorities are delineated by gazetted descriptions of the extent as extracted from the 50, 000
topographic maps of Malawi. Further there is no central repository of these gazetted areas.

1 Decentralisation of land administratiohoalld be promoted and put in practice to empower
district authorities antbcal communities to participate in land matters in an orderly fashion.

1 Capacity building on land administration should be strengthened thithvegiivo public
universitiegUniversity ofMalawiand Mzuzu Univesitywhich run land based courses.

3.1.1.2Urban land tenure rights are legally recognized (LGI 1 (ii))

The Town and Country Planning Act No. 26 of 198&p 23:01), the Loc&overnmenfct of

1998 and the Registerechd Act of 1967 (Cap 58:01) provide legal frameworks for landsight

of urban populationsin urban areas, Localouncils and governmentagencies such as the
Ministry of Lands, Malawi Housing Corporation allocate plots in the areas within their
jurisdiction. These are mostly under leasehold tenure with some in traditional housing areas only
having certificate of occupancy. There are also some areas iarpan areas where customary
tenure is still dominantut these are considered as informalttiements with no legal
recognition

Full legal recognition of urban land tenure is however hampered by some obstacles which
include rapid urban growth, the requirements and impacts of formal title registration replacing
informal land holding, and higcost of legal fees needed to formalise titResultingof which
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is proliferation of informal settlements andlums which are often located implanned and
underserved neighbourhoods typically settled by squatters without legal recognition or rights.
They are often located in higisk and barely habitable sites, such assides, garbage dumps
and river banks.

The infor mal sector plays a vital role in Mal
up Traditional Housing Areas (THAS) whicliere serm as a groundbreaking intervention to

assist the podo attain affordable and basic urban housifige provision of planned Traditional
Housing Areas (THAS) could be one of the success stories as it managed to actually keep pace
with the growinglow income population in urban areas especially in the city of Blantyre. This
was an attempt to alleviate problems of squatting and unplanned settlements. The success was
that many plots were provided cheaply and quickly. The success could be attribitedatct

that building or public health standards were kept to a minimum (so that plot holders could build
with | ocal and cheaper material s) . Il n this
improved, they would consider improving the dwelling tlsetwes. In this regard, the
incremental approacto housing or land provision is one approach that could be considered
seriously (Graham, 2009)The primary motivation for such an approashthat it broadens
officially recognised property access, and lteaefits that flow from property. These benefits are
often construed in purely financial terms, whereas there are economic and social functions of
property as well. Increasingly, research evidence is illustrating that the capital gains argument,
which is pemised on access to title and property sales for wealth accumulation benefits, does not
automatically hold true across the board. For example, households who are first generation
homeowners exhibit a lack of interest in property sales. Once the centrabisset creation for
financial gain is displaced, the role of secure tenure and a broader, speedier base of property
access can be considered. Another motivation for an incremental approach is that it better
accommodates working with what currently éxig informal settlements, which in turn is an
important principle for successful informal settlement intervention.

The needs of the majority poor urban areas we meanto be served through the THAs, but

City Assemblieshave been incapable a@dministering or expandinthem. Due to increased
urbanization this has resulted in growth of informal settlemdrigi-income settlements in
Malawi cities are comprised of a mix of owners, landlords and tenants. The attempts by poorer
households to findddutions to their housing needs either by squatting or purchasing land in
illegal subdivisions restédd in them being perceived as owners

The high cost of registratior{estimated atper capita 4.43 USD{liscourages people from
registering their propertsg and the resulting increase in property valaésacting taxes from
authorities(Chome and McCall 2005). Most occupants in traditional housing areas that were
demarcated by Malawi Housing Corporation have certificates of occupancy. Those wishing to
geta formal leasehold title are required to part with K10, 000 (66.7 USD) application fees and
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then further fees are to be met to have a cadastral survey undertaken which may cost K40, 000
(267 USD) and further charges involvidgvelopment charges a minimwhwhich is 300 USD

(1 USD=K150). Lawyers are bound to levy a 1 percent scaled charge on the value of the
transaction for drafting mortgage / lease / transfer documents and 2 percent chargeheycas
negotiate the transaction. These charges arecapj#i to all types of security transactions, even
where the underlying asset is not land. In addition, banks also levy this 1 percent charge, even
though they have #house counsel and are not supposed to take this fee. Lack of awareness
among debtors reks in their having to bear such charges. Considering that the documentation is
fairly standard for these transactions, such charges are excessive and need to be revisited.

Evidence of existence of traditional informal systems within traditional houanegs is
manifested by theontinual existence of traditional informal system of land transfers in these
settlements (Chome and McCall 2006pr example, therare1 9222 pl ot s i n the
Blantyre City (Zingwangwa, Chilomoni, Ndirande, Bangwe, NamiyanSouth Lunzu) out of

these only 595 have leases whilst 18627 are held under occupancy certificates, a mere 3.5%. For
those areas such as Chilomoni Fargo where there is a Site and Service Scheme 60 out of 601
have leased their properties whereas in {hgrade areas of Chirimba and Nkolokoti with 172

and 40 plots respectively, there is almost 100% leasing. Reasons mainly being that the structures
in those plots with leases were built using it as collateral for |oEms.practice by the City
Assemblies informal titling for traditional housing areas has disenchanted occupants from
applying formal titles. It may be therefore more sensible to accept Certificates of occupancy a
form of conferring title in order to encourage formalization of tenure.

Home owneship is not appropriate for all income groups. This applies particularly to poor and
very poor households, who lack adequate incomes to meetdonginancial commitments and

need to be able to respond quickly and easily to changing livelihood oppiegufior them,
shortterm tenure options are preferable, such as rental accommodation. In addition, land titling
has not been shown to achieve the social and economic benefits claimed for it; in fact, many of
the advantages for which titles are promotedch as stimulating investment in property
improvements, have been realised by less formal increases in tenure status. Moreover, these less
formal means may be much cheaper and easier to implement given limited institutional and
human resources. This sugtethat before launching land titling programmes in urban of peri
urban areas, land administration agencies should explore a wide range of alternative tenure
options for achieving social and economic policy objectives.

Individualisation involves substaat administrative costs. Money must be devoted to the
process of registration and the determination of individual titles. Trained personnel are required
as well as legislative backing and strong administrative machinery.

7 This informatia is sourced from the Traditional Housing Registry of City of Blantyre.
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It is, therefore recommended #t governmentintervention should focus ofacilitating self
managed processf @roviding housing plots acquisition being undertaken by -loeome
households. It would appear that the focus of ownership is the norm in most unplanned areas
rather thanrenting. In some areas such as in some -la@ome communities people have
managed to build houses at a very great sacrifice in view of the exorbitant price rises in the
building industry.Sites without services scheme should be considered whereby the lan
managers identify all unconstrained developable spaces within the city boundary and provide
planned plots that take into account the perceived and allowable population densities for the
urban poor. This reduces costs.

Available evidence and expapinions showthah | egal fr amewor k recogni z
70% of the wurban popul ati on, ei therThisiBimough ¢
recognition that informal settlements exist in urban areas and there are no clear systeins to dea
with them.There are also still some customary rights enjoyed in urban aread.ovireand

Country Planning Act does not recognize informal areas in zoned urban areas as such any
informal area or customary areas in urban areas are illdgatever,informal settlements are

growing and increasing in numbdiris estimated thaslmost 67% of the urban population live in

informal areasSome of these informal settlements require formalization but the process is long

and cumbersomeQOften political influence affect proper enforcement of regulations on
formalization and eviction of informal settlements.

The governmenieed to deal with the problem of weak land administration systems in urban
areas to ensure that regulations and legal provisions are implemented and adHerisdwil.

also lead t@n improvement in service delivery to reduce time it takes for l¢éadegranted.In

case of traditional housing areas, the government should support regularization to provide tenure
security for the holder.

Piecemeal approaches to land formalization are very costly and affordable only by the wealthy
who may take advantage thiis at the expense of the poor (Holden et. al., 200®re is need to
seriously consider the issuance of Certificates or licences and permits for occupation to mitigate
the issue of tenur@securityto theurbanpoor. Awareness campaigns on the preesgequired

for requesting title should be the order.

There is need for extensive support in investment capacity for the poor urban dwellers once
tenure status in secured. Failure to recognize the right to housing is detrimental to enhancing
security oftenure. This calls for effective support for the local authorities to housing needs of the
poor.

Emphasis should be put on the strengthening of local institutions with responsibility for
managing land rights and related disputes. Building on local kngeleshd existing land
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management practices at local level are critical ingredients, and systems of land rights
documentation can be gradually refined over time. The costs and techniques of land
administration also need to match the value of land.

There is need to recognize secondary and collective rights. This has to be done in a decentralised
way by recognizing that even in the urban context traditional leaders are recognised. The
continual existence of traditional informal system of land traassferinformal settlements
confirms this assertion (Chome and McCall 2005).

3.1.1.3Rural group rights are formally recognized LGl -1 (iii))

Kinship is the basic means of acquiring lakl&n in matrilineal groups and women in patrilineal
societies do ndtave formal recognitioof their group rights to land raditionally in matrilineal

groups, primary rights to land belong to women, and are-ggeerationdy transmitted through

the female line. The matrilineal system effectively strengthens femalétgemu the land by
according them the primary rights to land while simultaneously weakening those of the male
counterparts who have only secondary rights enjoyed through the women they marry. There are
also communally held lands, held by the clan or gédllaeadman (Otsuk&997).These include

grave yards, grazing lands and other public places designated by the community leaders.

While customary authorities are still effective in regulating laockess, the collegiate bodies that
usal to oversee theiwork are not.The result is abreakdown in accountability and a
privatization of common landsSimilarly, while extended family groups continue to play an
important role as landhanagement units in many parts of ruvédlawi, demographic change,
urbanizaton, commercializationof land relations and other factors are pushimgards land
management decisions being taken more and more at a houselesienandividual level. In
these contexts, land scarcity may lead to a redefinitiothefland claims of diérent groups
within the extended family (for instance, aloggnder lines), with weaker groups becoming
more vulnerable to losing their lamgcess. It may also foster tensions between older generations
traditionally controlling land access and youngenegetions left with more limited land access
opportunities.

Thetenureof most groups in rural areasnst formally recognized buthere arevays for them

to gain legal representation or organize themsdlvagin group recognitiorGroup rights are
recognizedif people organize themselves intooperatives and trustghich are registered as
legal entitiesunder the Cooperatives Act and the Trustees Nog national land policy and the

draft new land law has provisions for land management committeésge level.According to

the land policy, @ safeguard against unintended landlessness, all dispositions of customary land
shall require approval and signature by the relevant head of the landowning grainiefthend

an independent member of a damatically elected Customary Land Committee dealing with the
administration of customary land.
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The National Land Policy suggests soteaurerelated changes including elevatiogstomary

tenure to full common law status so that customary land will legjoetzed as private land. Once

the new land policy is in force, the categories of land recognized in Malawi will be defined as
government land, public land or private land. Private land is defined as both land under freehold
tenure and customary land thas been allocated @usively to a clearly definedommunity,
corporation, instituon, clan, family or individua(to be known as customary estates). Leasehold
estates may be created out of any category of land. Existing leaseholds on what was previously
known as public land will be reclassified as leaseholds on governmentlamoligh the land

policy was approved in 2002, it lacks legal backing to implement the proposed measures as such
the status quo remains until the new land bill is enacted into law

3.1.1.4Urban group rights are recognized in informal areas (LG} (iv))

Group tenure in informal urban areas is not formally recognized but groups can gain legal
representation under other law&roup rights in informal urban areas are not formally
recognized by law, but sometimes graights are recognized undetherstatutese.g. Trustees

Act and Cooperatives Adf people are organized through NGO initiatives such as Homeless
Peoples Federation and CCODE. These NGOs are mobilising urban poorucii@s in
informal areas to secure low cost housing by organizing them into groups.

3.1.1.5When desirable, g@portunities for tenure individualization exist and are accessible
(LGI -1 (v))

When desirablethe law provides opportunities for those holdlagd under customary, group,

or collective tenures to fully or partially individualize land ownership/use. Procedures are not
affordable or clear, leading to widespread discretion or failure to apply even for cases where
t hose af f ec tCastmad éand (Dexvelopnoent)sAct (Gap. 59.01) 1967 gives pswer

to the Minister to allowfor the demarcatiorand recording of rights and interests in customary
landfor ascertainment of rights and for agricultural development.

The law also providesopportunities for individualizing customary landto leaseholdestate
under Registered Land Ac{CAP58:01) but the procedures are not affordabler the poor
especially requirements for surimeg. The procedures for individualizing land ownership
include

A Adjudication

A Surveying

A Demarcation

A Registration

The Customary Land (Developmen#ct was only applied in the Lilongwe Agricultural
Development area. Following provisions in the national land policy (2002), a new Customary
Land Bill has been prepared to replace the old bill. The policy takes recognition ofgloéengn
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evolution of custmary tenure towards individualized rights and therefore recommends for more
customary tenure security by granting full legal recognition and protection to customary estates.
The rights of the holder of the title to customary estdtiebe usufructuary in perpetuity while
leaving the ultimate title to the traditional leaders on behalf of the people.

The policy recommerslthe need for government to affirm the growing asserof exclusive

rights andthe desire to develop customary landhasiecure tenure by families, corporations,
organizations and individuals by recognizing such custpralocations officially as a
customary estateSecondly, it advocateshé preservation and modification of fundamental
principles of customary tenure fgeneral application to customary estates throughout Malawi.
Property rights in customary estawll be usufructuary rights in perpetuity and that once
registered, the title will have full legal status and can be leased or used as security for a mortgage
loan. The customary estateas tobe defined to protect the right of inheritance directly by the
children and the surviving spouse of the deceased without discrimination on the basis of gender.
With the proposed changethe administrative role and land n@mement responsibilities of
traditional leaders will be defined to compliment formalization of customary estate and
safeguarded by the statute.

Until recently, customary systems were perceived asdanttlopmental and the preference was
for statutorysystems. Some critics argued that customary tenure provides insufficient security
that contributes to low levels of investmewtich is inflexible in responding to market signals
affecting choice of technology and crops. Sinlkeend is not marketable, liet farmers have
difficulty gaining access to landHowever, his view is changing. Although there are
disadvantages for some people, customary tenures provideokivaccess to land for most of

the rural population. Farmers have lelegm and secure usuftt rights, and in many places,
customary tenures are evolving to accommodate new technologies and formal land markets, at
costs lower than statein land titling and registration systems (Mzuma2@03). Whatsome
studies recommend is enhanckmtal management of land and resources, giving greater
responsibility to rural communities and their representatives (elected councillors or local
associations). The State ought not to intervene directly in land tenureassoes level Its role
should be to dene the rules of the game and lay down procedures, while allowing a degree of
local autonomy in the way they are implemented.

For customary land, the outer boundaries and majordsudions (e.g. traditional authority
boundaries) are generally known dwfficials from papetased maps. The fact that these
boundaries have not, in most cases, changed in the last twenty years or so confers an additional
degree of certainty. The major weaknesses are the lack of reliable data at the level of individual
land pacels in rural areas (i.e. residential and agricultural plots), lack of clarity (and often
parallel process) around the allocation of rights and uncertainty around the status of land rights.
The great majority of land rights in the parbanandcustomaryural areas remain unrecorded.
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The following recommendatiorsse proposed by the experts

1 The adjudication procedures should be extended to include customary land

1 Surveying procedures should be reviewed and simplified to reduce costs, e.gsaitsdlitd
imagery.

1 There is need for public intervention in large scale/mass demarcation/surveying to assist poor
holders in the process of individualization.

3.1.1.6 Surveying/mapping and registration of rights to communal land [LGI 2 (i)]

Lessthan 10% of the area under communal or indigenous land has boundaries demarcated and
surveyed and associated claims registeltad.notedthat most boundaries are not surveyed and
registered. Traditionafuthority areas and villagboundaries are onlynlown by the owners

using natural features such as rivers, trees, roads, rocks and hills. It is only estates under
leasehold tenure where boundaries are clearly demarcated and registered in the rural areas.

The government shoulspeed up enactment of tinew land billwhich hasbeen prepared to
replace the old billin line with theland policy, the new lawtakes recognition of the egoing
evolution of customary tenure towards individualized rights and therefore recommends for more
customary tenure sectyiby granting full legal recognition and protectithmough creation of
customary estate§econdly,there is need for local authorities to undertake demarcation and
registration of boundaries for traditional authority areas and villdgeaddition, Chiefs Act

should be reviewed to include clear definition of villages and ensure that new villages are formed
with authority from local authorities.

3.1.1.7Registration of individually held properties in rural areas [LGI 2 (ii)]

In Malawi rural land hasnot beerparceledout completely in order to show clearly ownership on

an individual basis or otherwise. This is evidenced by incomplete cadastre records in land
registries. Fortunately, the Malawi government adopted a National land policy in January 2002
and the policy specifies the need to undertake some measures regarding regastoatitting of

rural land into customary estates and subsequent transforming into privat&éHandugments

the quest for improvetenure securityproductivity and eftiency over the use of land. A Land

Law Reform Commission was assembled to formulate the relevamt leffiect these provisions

It completed its worland the neviland bill nowawaitsparliamento enact iinto a Land Law.

Therehas been some pilotingf the land reforms as provided for in the land polwy the
ground. A pilot project called Community Based Rural Land Development financed by the
World Bank has been implemented in some districts in the southern tiagioding Thyolo,
Mulanje, Machingand Mangochi to relieve land pressure in the district of Thyolo and Mulanje.
The project focused on improving land tenure through resettlemetr®Q8fO poor landless or

land constrained farmers, and supporting agricultural productivity of the resetbielé peorder
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to improve food security and soeswonomic statusThe project wa designed to follow a
communitydriven development approach thaicluded voluntary acquisition of lands by
communities; orffarm development, including the purchasenetesary advisory services and

basic inputs; and land administration, including regularization, titling, @uistration of
property rights in land. Beneficiargouseholds organized themselves into groups 63@5
households and identified underutilized ldodpurchaseThe project has been implemented for

5 years and has been completatthough individual families were allocatguhrcelsof land,

they do not have title to land as the land is registered under the group which is recognized as a
trust under th trustees AcfThe individual titling and registration of the household land can only
happen upon enactment of the new land law which allows the creation of customary estates.

In assessment of thisrmdension, it is found thaess than 50% of individugroperties in rural

areas are formally registerddajority of individual properties in rural areas are under customary
tenure and are not formally registerddhe only other lands which are formerly registered are
those of Lilongwe Wesivhere the implem#ation of the Customary Land (Development) Act
was effected. The land in this area is registered into family representatives on behalf of family
groups with freehold statu$hey arealsoonly a fewestates under leasehold or freehold tenure
that are formally registeredunder the Registered Land Amtcause it was a requirement to get
license or sales quota for special crops such as tob&wm.to high illiteracy, most rural
communities are not aware of the provisions of the law and procedures witctreésp
registrations. The charges associated with the process of registratideasehold tenurare

many and unaffordable for the rural communities. The rewdsaft of customary land law will
promote individualization of rural land into customary estaltess urgedthat the authorities
shouldspeed up the process of passing the new land laws to effect reforms included such as
formation of local land boards for adjudiima, surveying and demarcation of customary land
and registration of customary estates.

3.1.1.8Registration of individually held properties in urban areas [LGI 2 (iii)]

In any declared planning area, development cannot take place without the perroisthe

relevant planning authority. Therefore, most of the permanent developments in a planning area
are presumed to be permittethd registered Unpermitted development constitutes illegal
development which can be subject to demolitionformation on number of permitted
developments from the registers in all planning areas in the calogspot reflect in reality the
physical situation on the grounds. Some developments were not recorded or captured because
there were no records from the approved tgpraent application register. Data regardimeyv
approved developments not properly kept in the registries which deal with development
permissions or control.

Between 50% and 70% of individual properties in urban areas are formally registezesl are
many properties in informal settlements and in traditional housing areas which are not registered
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formally. One of the obstacles to formalization is that the process is slow and the costs can be
prohibitive for the urban poor. Many people aretiested in formal registration of their property
because security of tenure promotes investmdftsvever, secondary quantitative data is
difficult to obtain in Malawi.

To reducegrowing informality in urban areaghere isneed for local authorities to smre that
provisions of the Town Planning Act are followed and adh&veth addition, there is need to
properly store all data regarding approved developments, monitor and evaluate developments on
a continuous basis. There is need to have both hardscapiecomputerized records concerning
approved developments in the local planning areas. Most developmdmreditional Areas in

urban areas have not been approved because it is presumed it is not permanent. Where
boundaries have been extended to include such areas, there are more than 70% of individual
properties which have not been approved. Planning areas must not bdedxte capture
customary areas unless the people in such areas are fully compensated and resettled elsewhere
maintaining their customs and tradition.

3.1. 1.9 Wo armrécsgnized ig practice by the formal system (in both urban and

rural areas)

The Constitution of Mal awi prohibits gender
laws, women and men have the right to own land, individually or jointly with others. However,
cultural systems and biases often prevent women from enjoying equedsaaontrol, and
ownership of land (Mbaya 2002; Ngwira 2003).

The Deceased Estates (Wills, Inheritance and Protection) Act of 2004 allows individuals to draft

wills that transfer all their interests in their property. If an individual does not havé @ dWoes

not dispose of all of his or her property by will, the property will go to providing for the
deceasedb6s i mmediate family. The | aw also pro
her household belongings. Any remaining property stalpassed to the surviving spouse and
children, with evidence taken relevant to the shares granted, such as the wishes of the deceased
and the need to educate children. If no special circumstances are noted, the law requires equal
shares.

For most Malawias, land ownership and inheritance are governed by customary law and
traditional practices. Both matrilineal and patrilineal systems exist in Malawi. In most matrilineal
systems prevalent in the southern and central regions of Malawi, either the man onthees t

wo ma n 06 s foivmatrihgeagdelineage is traced through the women, or the woman goes to
live in the mands village but the children be

2003; Holden et al. 2006). Under the patrilineal system commaabtiped in the north of the

8Womeno6s rights may be registered individually or |jecordstThepge where j oi
others may be a husband or other familymhers or may include members of a wider group.
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country, the mands village becomes the marit e
family. Women do not own property and only the sons, not daughters, inherit property. (Mbaya
2002; Ngwira 2003; Ligomeka 2003).

Approximately 25% of households in Malawi are headed by women, and 63% of rural women
headed households live below the poverty line. In general for both marriage systems; women
headed households possess smaller landholdings than their male counterparts.

Tenue security is lowest for women in patrilineal societies. Women of patrilineal and virilocal
(wife moves to husbandbs village) marriages
moves to wifeds village) mar r i legetentialedegthrok s s i |
their spouse or the possibility of divorce, because they and their children may be forced to leave

the land. Widows are vulnerable to propegty abbi ng i ncl uding | and by
(Takane 2007b; White and Malunga 208igwira 2003).

Women in matrilineal and virilocal marriages similarly are very tenure insecure. Studies indicate

t hat womends | and rights are becoming more pr
central Malawi where matrilineal rules and prees have been the norm for generations (cf.
Ferguson & Mulwafu 2005) . I n fact, how to sec

in areas with a predominantly patrilineal tradition, but also where matrilineal rules and practices
traditionally havebeen dominant. A study by Holden & Lunduka (2006) indicates that the rights
of women are becoming increasingly marginalised, not only in the informal family and lineage
negotiations over rights and access to largh increasingly scarce resouficéut ako in the
bargaining processes related to the implementation of land reform policies and programmes.

Table 4. Statistics on women ownership and access to land for Malawi

Indicator Range Malawi position Source
Womendés Ac c e 0-1;0=nodiscrimination) 0.5 OECD: Measuring Gende
(to acquire and own land) In(Equality)d Ownership
Rights, 2006
Womendés Ac c e 0-1;0=nodiscrimination) 0.5 OECD: Measuring Gende
Property other than Land In(Equality)d Ownership
Rights, 2006
Womendés Ac c e 0-1;0=nodiscrimination) 0.5 OECD: Measuring Gende
Loans In(Equality)d Ownership
Rights, 2006

Source:USAID Country ProfilePropertyRights andResourceGovernance Malawi

According todiscussions with central land registry officials, and based on their records, the
prevailing sit ualessteamnl5% ohlandivegisteradwoiphysicaspersbnflidirégisteted in
the name of women either individually or jointif.raditionally, most property is in the hands of men
more especially in the rural areas though gradually women in the urban areas have started
coming up to own land becausé understanding their rightbut still not more than 15%-or
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rural land, most land is under ¢omarytenureand not registerednd the only registered land is
under estates and these are owned mostly by men. There are however some noted improvements
in inheritance laws in the past 5 years, which are allowing more women to inherit land.

There area number of recommendations that are being proposed to protect women against direct
discrimination and more indirect processes of marginalisation of their land rights. The
government shoultranslate the provisions of the 2002 National Land Policy intd fetated

legislation and land registration systenish a t wi || fully support t he
economic growth and poverty reduction, while ensuring that the rights of rural women,
especially those heading households, are fully recognidesl.new law should strengthen the

land rights and tenure security of the spouse in cases of deathpafrtherespecially when the

spouse has nowhere to go and is too old to remarrywamgeés the provision of a secure legal

basis for the joint ownerghiof land by spouses or, at least, the prevention of the disposition of a
househol dds | and assets by husbands without
would involve the establishment of legal instruments so that women can maintain theitaigh

land upon the death of their spous&¥omen also need to be invotvein local land
administration and conflict resolution forums. The proposed Customary Land Bill, Part 5
provides more detailed guidelines for the Central, District and TA Land Tiduk@aong others

it specifies that the TA.and Tribunal shall consist of six members of the community appointed

by an Area Development Committee, two of which shall be women.

3.1.1.9A condominium regime provides for appropriate management of common propéy

[LGI 2 (V)]

Common property under condominiums has some recognition but there are no provisions in the
law to establish arrangements for the management and maintenance of this common. property
The factthatsome flats/apartments have been permittdaetoonstructed by local authorities

all cities in Malawimears that common property under mominiums has some recognition
However,the country does not hagespecificcondominium law

Condominium law is very necessary in Malawi aBg@ecial Law ©mmission which was
reviewing the landelatal laws recommended that the country should come up with a clear
condominium law to guide management of common property considering increasing
developments of apartments in the cities. The issue was not hahthed ttmeand will have to

be dealt with separately in subsequent lagjige reviews

3.1.1.10Compensation due to land use changes [LGI 2 (vi)]

The land Act(Cap. 57:01) section 28 provides for compensation to any person who suffers any
disturbanceloss or damage as a result of land use changes such as conversion of customary land
to public land or private land. The compensation is paid by the Office of President and Cabinet in
collaboration with Ministry of LandsHousing and Urban development andcél authorities
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(e.g. district councilsyvho undertake surveys and valuation of the land and developments there
in. The assessmertf the experpanelwasthat wherepeople lose rights as a result of land use
change outside the expropriation process, @ragtion in cash or in kind is paid such that these
people do not have comparable assets and cannot continue to maintain prior social and economic
status.This isbecause in most cases compensation is too small to allow comparable assets to be
acquired ando maintain prior social and economic status.

Customaryland compensation is made on developments on the land and not on thalland

itself as such many get little compensation because there are few or no developments on the land.
It was also notedhat there are always delays in paying compensation which makes people not
able to acquire comparable assets due to changes in market prices and some people refuse to
move demanding more compensation and government ends up paying compensation twice or
peope ultimately refuse to move.

Table 5: Compensation situation in the country

Process Level of Compensated Implementation
compensation rights

Ruralurban compensation paid in cas Some secondary Implemented with

conversion or in kind but at rights recognized some discretion

significantly lowerlevel
than compulsory

acquisition
Establish reserved little or no compensation Some secondary  Implemented with
land paid rights recognized some discretion

It is, therefore,recommended thathe authoritiesshould speed up process of compensation
payments and resettlemenitg empowering local authorities to effect compensation instead of
waiting for central governmentThe local authoritiesshould alsospeedily implement prefts

and enforce changes in land use after compensation has been made.

3.1.1.11 Use of nordocumentary forms of evidence for recognition of property claims [LGI

3 ()]

The assessment revealddt nondocumentary forms of evidence are used to obtain retog

of a claim to property along with other documents (e.g. tax receipts or informal purchase notes)
when other forms of evidence are not availablds might include witnesses such as chiefs and
other relativesThey have about the same strengshtie provided documents. The reason being
that not all propertiesreregistered in Malawi and currently there is no national identification
system in place as natocumentary evidence is also permitted in certain claims.

A program to methodically compile Land Registers to secure the property rights of most
Malawians is needed particularly because most land claims are held without documentary
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evidence under customary tenutdas recommended that the authorities shouldegpgp passing
of the new land acquisition and compensation laws to ensure clear assessment of claims for
compensation. The new land law provides for land acquisition, compenshtiams

3.1.1.12Formal recognition of long-term, unchallenged possessm[LGI 3 (ii)]

Legislationexists to formally recognize lorgrm, unchallenged possessiout applies only to
private land The Land Act provides for prescriptive rights to be given after 12 years of
uninterrupted and unchallenged occupatibime provisions of current land law only applies for
private land and are not applicable on customary land where individuals have only usufructuary
rights as the land belongs to families and is in the custodian of the ¢hiefeecommendeébr

the speedy mactment of the newustomaryland law which will provide forestablishment of
customary estates as private lafde enactment of the new customary land law will provide for
customary estates as private larsdsuch the law will apply even for customary land

3.1.1.13First-time registration on demand is not restricted by inability to pay the formal

fees [LGI 3(iii)]

The costs for first time sporadic registration for a typical urban property do not exXéesftize
property value This applies for most typical urban areas which are zoned and determined
whether they are residential (low, medium and high density) or commercial. The cost of
registration was estimated at about MK90000.

Legal charges for lawysrassisting to process the transaction are based on published schedules
which is approximately 10% of the value of property. Other costs include transport, time and
other costs to reach the office of the registrar general which is based in Blantyres iasti

often seen as @eterrent to low incomarbanpeople.For Traditional Housing Areaghe cost of

getting a certificate of occupancy is MK2000. Other costs incimdealground rent.

3.1.1.14First-time registration does not entail significant infemal fees[LGI 3 (iv)]

There are informal fees that need to be paid to effect first registration, but the level of informal
fees is significantly less than the formal feedotmal fees are those fees aizettel under the
Registered Land Act. For exarepln traditional housing areas, there are no fees for deed plan
and registration buihe only costrelatesto obtainng certificate of occupancy and ground rent.
Informal costs include transport costs and other unplanned costs.

3.1.1.15Formalization of urban residential housing is feasible and affordable [LGI3 (V)]

In Malawi the bulk ofurbanhouses that are built without appropriate approaals$ registration

are located in the unplanned areas. These are settlements that emerge spontaneously in areas
usually zoned for uses other than housing and are tolerated out of realization of the failure of the
housing market to meet the needs of the low income earning househodle are no clear

policies, comprehensive and coordinated strategies for formalization of such settlements.
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Formalization and upgrading of such settlements is done on an ad hoc basis. Where a decision
has been made to formalize properties in such aaedestailed layout is prepared by the Planning
Authority and a survey is undertaken to demarcate plots. All the properties in the area earmarked
for formalization will be included except where the properties are in a treadzalt reserves,
electricity waysor environmentally sensitive areas.

An individual in an unplanned settlement cannot initiate the process of formalization and has to
wait until such time the area in question is subject to an officially sponsored upgrading
programme However, there isi0 specificity in how often this formalization is undertaken
Unauthorized development also occurs in the formal housing sector. The Town and Country
Planning Act (Cap 23:01) provides for retroactive grant of planning permission. Planning
permission is ginted retroactively in cases where the permission would have been granted
anyway. The Act states that a responsible authority may in any case where it considers that
unauthorized development has taken place, by written notices served on the owner aied occup
of the land or building in respect of which the unauthorized development has taken place, require
that person or those persons to apply for a grant of development permlasihis case,
formalization is less complicated especially where the unam#tbhouse is in area zoned for
residential. However, the authorities must be satisfied with the soundness of the structure of the
building.

In terms of affordability, costs of titling process are considered by many as prohibitive. In
Blantyre, for examig, most occupants in traditional housing areas that were demarcated by
Malawi Housing Corporation (MHQ)nly have certificates of occupancy. Those wishing to get a
formal leasehold title are required to pay K10, 000 (66.7 USD) application fees andrthen fu

fees are to be met to have a cadastral survey undertaken which may cost K30,000 (200 USD) and
further charges involving Development charges a minimum of which is 2006°USD.

Legal fees under the Legal Practitioners (Scale and Minimum Charges) Rudésoamnsidered
excessive for low income householtlawyers are bound to levy a 1 percent scaled charge on
the value of the transaction for drafting mortgage/lease/transfanaots and 2 percent charge

in case they negotiate the transaction. Considering that the documentation is fairly standard for
these transactions, such charges are excessive and need to be ratidiatizethe BESTAP
projectnew formshavebeenredesignd to make them more user friendly and in such a way that
they can be made available online as PDF documéngsprocess described above is applicable

in all towns and cities in the country.

The requirements for formalizing housing in urban areas are, citaightforward, and
affordable but are not implemented consistently in a transparent mavinde. the procedures

9 Traditional Housing Registry, Blantyre City Council
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for formalization of housing in the formal sector are clear and straight forward, the situation is
somewhat different in the informaéctor/unplanned settlements. As indicated earlier, there is no
clear policy on upgrading of unplanned settlements. In Lilongwe, there seem to be an implicit
policy of regularizing all the unplanned settlements irrespective of whether or not the areas are
zoned for residential uséSThere is a need for a clear policy and guidelines regarding upgrading
of informal sectors and strategies should be put in place to ensure that no new unplanned
settlements emerge. Wholesale formalization may prove that ikegg¢ment on public land is

the quickest way of acquiring a plot of land.

Regarding affordability, thdraft Malawi Housing Policy of 2010 has noted inappropriateness of
current building designs, standards and regulations. The Policy further rett@sristructure

providers use standards that exclude different technologies and incremental models of housing
supply that do not match with Mal awianbs abil
not in tandem with the spirit of providing loeost housing solutions to urban dweller and as

such a recommendation is made to revise the rules to make survey services more affordable.

3.1.1.36 Efficient and transparent process to formalize possession [LGI 3 (vi)]
Assessments revealed thidiere is aclear, practical process for the formal recognition of

possession but this process is not implemented effectively, consistamtlyransparently.
Capacitygaps in the government departmesteh as Minisly of Lands, Housing and Urban
Development, MalawiHousing Corporationand local authoritiese.g. city councilsaffect
efficiency and effectiveness of implementatigkifordability may be a challenge for many
people wanting formal recognition. For example, on informal settlements on urban private land,
the rules are there but not fully implementéithereare increasing cases of land disputes and
informal settlements which callfor a need for formalizationThe table below shows the
panelists assessment of the implementation of formalization processesl amfoahal
settlements.

Table 6: Implementation of formalization processes

Formalization Formalization Implementation Growth in
process informality
Informal urban settlement| Clearly defined Some discretion in | Some new informal
on private land rules that cover implementation settlers in the past
abouthalf the cases year
Informal urban Rules not clearly | Some discretion in | Many new informal
occupation on public land defined, and/or implementation settlers inthe past
most cases not year
covered

10This is according to the New Urban Development Master Plan for Lilongwe.
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Formalization Formalization Implementation Growth in
process informality

Informal occupation of Clearly defined Significant Very limited

forest land or protected | rules that cover discretion number of new

areas (national parks, most cases informal settlers in

wildlife reserves, etc.) the past year

Formalization is done on project basis and not wholesale. The process starts with adjudication
followed by surveying, demarcation and registration. The new land laws when enacted, there will
be need for large scale adjudicatidro facilitate registratiorand adjudication of customary
estates, Traditional Authority jurisdictions will be used as rapid and efficient benchmarks for
demarcating individual and family ownership parcels. This will generate referential
documentation for parcel and cadastral plamd kegal descriptions as required by law. There

will also be need to change status of forest areas so as to allow change in land use.

3.1.2Restrictions on rights (LGl -4)

3.1.2.1 Urban Land Use, Ownership and Transferability Restrictions [LGI 4 (i)]

There are a series of regulations that are for the most part justified on the basis of overall public
interest but that are not enforcéthese restrictions include land transactions, land ownership,
owner type, use, size of holding and price. However, atali, restrictions on size of holding

and pricedo not exist. The rest exist but are not enforced.

In Traditional Housing Areas (THA), there are restrictions on plot transfers and government
(lease) plots which are undeveloped. There are restrictiormme person to have one plot in
THA but people bribe officials to get more than one plbbere are alsoestrictions on
foreigners owning landtype of building in certain anes This promotes corruption and
restriction on the size of land in differexdnes e.g. THA this promotes crafty practices where
people combine plots to get a bigger size

Legal framework/instruments for restrictions include the Land Act, The Town and Country
Planning Act, Town Planning Guidelines, Statutory Urban Pl@tsicture plans, detailed
layouts). The local authorities are the planning authorities in the major cities and are responsible
for the enforcement of planning controls (land use). The Ministry of Lands has the ultimate
authority over the transfer of imtsst in land although local authorities and Malawi Housing
Corporation are involved to an extent in land transactions in land belonging to them. In the spirit
of decentralization and according to the Land Policy, land transactions are to be decentralized t
the district level, with district registries establishdthe table belowshows the status of the
various restrictions.
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Table 7: Status of the various restrictions

Restrictions on Non- Exists, but Exist & Brief description of restriction and comments
land ownership existent not enforced  enforced
Land transactions No Yes No In Traditional Housing Areas (THA), there a

restrictions on plot transfers and there are ¢
restrictions on government (lease) plots wh
are undeveloped

Land ownership No Yes No Restrictions on one person one plot in THA |
people bribeofficials to get more than one plot

Owner type No Yes No Restrictions on foreigners owning land

Use No Yes No Restrictions on type of building in certain zon
T this promotes corruption

Size of holding No Yes No Restriction on the size of land different zones
e.g. THAT this promotes crafty practices whe
people combine plots to get a bigger size

Price Yes No No For real property in private ownership the pri
is determined on an open market.

Rent Yes No No Determined by supply and demarfdr real
property in private ownership. Malawi Housir
Corporation rents are usually below the mar
rate.

Generally, it can be said that in most cadbsre is weak enforcement of restricsoand
regulations. Thus, there is need to fully implement the decentralization policy to empower local
authorities to enforce restrictions and regulatidms&ddition,civic education for urban dwellers

on procedures and restrictioissa prerequisiteLastly, there is also need for authorities to work

on eliminating artificial land shortages in urban areas by making more land available and
accessible for more people. This would help reduction of corruption.

3.1.2.2 Restrictions regarding rural land use, ownership and transferability are justified
[LGI 4 (ii)]
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A lot of restrictions on rural land use exist on land transaction, land ownership and ownership
types. These resttions which are mainly tegdown have howevermet various reactions when
enfarced. Thee arealsounwritten restrictions within customary land tenure (e.g. cutting down of
trees in graveyards) which need to be taken advantage of. Restrictions especially those that do
not take into consideration livelihoods needs of the rural contynare generally challenged

and difficult to enforce. A casm point, Thyolo district hascommunitiesencroachinglhyolo
mountain forest area due to scarcity of lanctalhthus be summarized that even though these
restrictions are in existence, they areither monitored nor enforced in most cases as represented

in theTable8.

Table 8: Enforcement and monitoring of restrictions

Restrictions on Non- Exists, but Existand Brief description of restriction and
land ownership existent not enforced Enforced comments
Land transactions No Yes No

Title deeds irprivateestate landontain
enforceable restrictions

Land ownership No Yes No Land encroachment in some leaseh
estates in Thyolo

Encroachment on customary land
Land grabbing from poor households
well to do individuals

Owner type No Yes No There is need to address needs
women and minority groups
Use No Yes No For leaseholds, the use is restrictedo

intended land use
Unwritten regulations exist in rure
customary land e.g. rules and
regulations that govern graveyards &
other sacred places, river banl
communal grazing area, steep slopes.
Size of holding Yes No No So far there no restrictions on the size
holding for rural land uses although recen
government has introduced a regime of le
rent that discourages investors from holdi
on large tracts of land not warranted by 1
scale of their operation.

Price Yes No No There is an emerging market f
customary land in the rural aredsnd
sold based on individual negotiatibnt
largely reflect supply and demand.

Rent Yes No No Wetlands (dambos) are sold or rentec
rural areas although this sipposed tc
be public land
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3.1.3Clarity of institutional mandates (based on LGI5)

3.1.3.1 There is an appropriate separation of policy formulation, implementation, and
arbitration roles (LGI -5 (i)

The current situation in Malawi is thaf t h e scene $eparation in the roles of policy
formulation, implementation of policy through land management and administration and the
arbitration of any disputes that may arise as a result of implementation of policy but there are
overlapping and conflictingrpsonsi bi | i t i es t hat.THeehalledngecomekr e g u e
in because the same Ministry of Lands, Housing and Urban Development is responsible for
policy formulation and implementation of the policy and associated legislative instruments
relating o land administration. The Ministry of Lands comprises of the following technical
departments with different responsibilities:

Policy and planning,

Land administration,

Physical Planning,

Surveying,

Housing,

Urban development,

=A =4 =4 -4 4 4

All these departmeni@re governed by the National Land Policy which they work to implement.
But some of these technical departments e.g. housing also have separate policy and legal
framework to govern their work.

The local authorities are responsible for implementing thd fatated policies at local level.
These include city, municipal, town and district councilbese are also governed by the
decentralization policy which may not have been harmonized with land policies and laws in
terms of implementation modalities.

There are also other government ministries and agenel@sh are involved in land
administration within the confines of their sector policies and mandates. These include Ministry
of Agriculture, Irrigation and Water Development, Ministry of Transport Batblic Works,
Ministry of Natural Resource€nergyand Environment and Ministry of Tourism, Pawksd
Wildlife. Sometimes there are cases @mrerlapping roles andaonflicting policy provisions
between these Ministries and the Ministry of Lan@iable 9 presents main institutions, their
responsibilites and separation of functions
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Table 9: Land institutions and their function s

Land Related

Type of land

Institutions

Responsibility / Mandate

Separation of policies and
functions

Overlap with other institution

Ministry of Land,
Housing and Urban

of land

Development

All categories

Land Administration and regulating land use.

LandAct (Cap 57:0) useof land, trespass and encroachme
CUSTOMARY LAND (DEVELOPMENT) ACT (CAP
59.01)- rights and interests in customary land including lar
allocation; aim to promote better land development), LOC:
LAND BOARDS ACT (CAP 59.02} establisiment and
power of Local Land Boardscontrol of land transactions
LAND SURVEY ACT (CAP 59.03} land surveys, licensing
and control of land matterBLANNING (SUB DIVISION
CONTROL) ACT (CAP 59.04) subdivision of land outside
town planning area§ OWN AND COUNTRY PLANNING
ACT (CAP 23.01 } town and country planning; developme
control, acquisition of land compensation

There are some miMps
between departments
where some officers carry
out services which are not
within their mandate.
There are exampdeof
allocation of plots by the
Lands offices contrary to
the layout plans and in a
number of cases plot
boundaries crossing
features like ESCOM way
leaves and rivers

With local government
especially on customary land.

Local Government

X

City ,Town,
Municipal
Council
District
Council
Traditional
Authority

private land

Customary and

Land Administration, regulating land use, taxation and
provision of plots for housing development.

Overlaps between City/ Town
councils and District councils
especialy in the cases where
traditional boundaries are
recognized in both entitieln
urban areas, Councils and
agencies such as the Malawi
Housing Corporation allocate
and manage plots in areas unc
their control

Parastatals/Private

X
X

X

Absolute
freehold and
leasehold

Malawi Housing
Airports
Development
Limited (ADL)
MPICO

Press properties
Other property
developers

Housing market/Issuance of leases for

X
X

Housing/property development

Leasing out developed properties

On some land where ownershi
is unclear with th&ouncils,
especially on squatted
customary and idle public land
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The Land Act, 1965 which regulates land in general and touches on land use and management, in
particular, it does not have any regulatory framework for customary land which is the largest
single category of land in Malawi. This is land principally undericatural cultivation,
supporting not less than 85% of the population, which is mostly poor and illiterate. Private land
under leasehold is subject to a regulatory framework under the Land Act Regulations. Although
this regulatory framework is not whollgffective, it would seem that private land receives
adequate attention and care, as the owners have the resources, facilities and incgmtcdse

good land husbandrfNEP 2001) There is need to provide for clear manddtasdifferent
agenciesin the dealing with land matter3he number of institutions and statutory agencies
dealing with land need to Isreamliné in orderto avoid confusion over jurisdiction.

3.1.3.2 The responsibilities of theministries and agencieglealing with land do not overlap
(horizontal overlap) (LGI -5 (ii))

As illustrated inTable above,lte mandated responsibilities of the various authorities dealing
with land administration issues are defined but institutional overlap with those of atller la
sector agencies and inconsistency is a problEm. situation arisebecause some of tHaid

down policies overlap or do not take into consideration offwicies e.g Land Use and
Management Policy, Land Policy, Mining Policy, Forestry Policy andoNat Parks PolicyFor
example there are reportednflicts between Forestry and Water departments over management
of forestswhich are also water catchment aredstdlife and Forestry over management and
regulation of game reservesd national parkdylining and Forestry, Forestry and Agriculture
etc. where responsibilities aduch land management institutions overlap. It was also observed
that the frequent reshuffling and restructuring of responsibilities of Ministries bring in a lot of
confusion and aaflicts with respect to land policy, administration and management.

The MinistryLands, Housing and Urban Developméas to develp its capacity to enable it to
provide land services (Land administration and managemeathe public in an efficient and
effective manner in order to promote and encourage sustainable management and utilization of
land and land based resources. There is need for coordination with the Ministry of Agriculture
Irrigation and Water Developmentvhich is primarily responsible for agricultudland and
harnessing water resources. Similarly, the Ministry of Natural Resoufresgy and
Environment has a duty to manage forest resources, fisheries and enforce environmental
regulations.

The private istitutions and statutory agencies dealing with land result sometimes in confusion
over jurisdiction and inadequate policy intervention. The poor capacity in the responsible
ministry to offer adequate and reliable advice compounds the problems.

11 | and administratioris the process of determining, recording and disseminating information about the tenure, value and uséasfdand.
managemerns concerned with the management of land as a resource from an environmental and an economic perspective.
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3.1.3.3 Adninistrative (vertical) overlap is avoided(LGI -5 (iii))

Division of landrelated responsibilities between the different levels of administration and
government isclear with minoroverlaps The DecentralisationPolicy has spelt out clear
responsibilitiedrom central government to local authorittg®syn to community levelddowever
there are some institutional overlapstween central government and district councils and local
traditional authoritiesespecially in management of public land and allocatibriaad for
property developmentin somecases with some institutional levedsg. chiefsare not fully
trusted to undertake their administrative roldss some commurigs For example some
communities have expressed dissatisfactiam tbe role of chiefs 1 customary land
administration at local level as such they would prefer to have local tribunals.

There is also some administrative overlap in many situations whetencary land areas exist

in areas designated agycand town councilsThisis contrary to the legal position which state
that no customary land should exist in these aneasdesignatedTerritorial infighting in per

urban and the peripherals wfbantraditional housing estates exist since the local village shead
who still wieldauthority over land issues within the urban sector is looked upon as the custodian
of land Chome and McCall, 2006). This clearly results in conflict once allocation of land is
effected and the need for registration ariseh the city or town authorite

In this regard, there is need tlearly sort out the issue of territorial infighting by resolving the
role of chiefsin urbanareas Improvanent ofcommunication btween central and local levels is
needed to ensure roles of different levels are utmtsts

3.1.4Participation and equity in land policies (based on LGI6)

3.1.4.1 Land policy is developed in a participatory manner [LGI 6 (i)]

Malawi developed a comprehensive national land policy in 2002. The goal of the National Land
Policy in Malawiis to ensure tenure security and equitable access to land, to facilitate the
attainment of social harmony and broad based social and economic development through
optimum and ecologically balanced use of land and land based resdnrdegeloping the Land

Policy, the government through Ministry of Lands and Housing (MLH) pursued a consultative
approach to build consensus among key stakeholders and thus establish public confidence in the
formulation process to enhance chances of implementation. This wiaal dor establishing
synergies and areas of complimentarity with other land sector agency policies to ensure
consideration of crosscutting issues.

A series of stakeholder consultative meetings, discussions and symposia were conducted
throughout thepolicy drafting process across the nation and at all levelssdihcludedSmall
Focusgroup Gatheringsregional consultative workshopsational consultative workshops and
public stakeholder consultative forumdost of the preliminary policy proposals were discussed
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in the consultationsvith stakeholders, traditional leaders and civil society groups in selected
areas of the country where the land problems being considered were most prevalent. The primary
objectve was to use the collective wisdom of the people to test acceptability of the policy
proposals as they were being formulated.

The overall assessment is that in Malav@anprehensive policy existaut is still not enforced

by legislation because the @raevised land law is yet to be enacted. The land policy was
developed following thorough consultation process with all interest groups. However there is no
documented evidence as to how much of the inputs from the consultation process were integrated
into the policy provisions. In addition there has not been any feedback processes to inform the
public how the policy articulates their aspirations and challenges.

3.1.4.2Meaningful incorporation and monitoring of equity goals [LGI 6 (ii)]

The Malawi Natimal Land Policy has as one of its guiding principles to integrate the interest of
vulnerable groups such #te rights of women, children and the disabled that are often denied on
the basis of customs and traditiolbese are the most vulnerable groupfaass land lights are
concerned and are often found landless or near landless by the community circumstances and
influences.

The Land Policy recognized the plight of surviving spouse and minors and has to this end come
up with measures to correct thguistice and has provided guidelines for the inheritance of real
property. The policy also recognized that the land administration practice by traditional leaders
lacks transparency and favours influential members of the community and is prone to abuse. In
this regard, the policy has created an institutional framework for dealing with land matters in a
customary setting such as tribunals as Alternative Dispute Resolution (ADR) forum. The
registration of customary land holdings as private customary esta® thie customary land a

fee simple status and therefore its government acquisitions will have to be accompanied by fair
compensation and the Land Policy provides for the owner of a customary estate can challenge
government valuation.

This assessment shevithatthe prevailingLand policy in Malawi incorporate some equity
objectives but these are not regulaatyd meaningfully monitoredRights of indigenous people

are well considers, rights of migrants are not considered and rights of landless and women are
considered but could be improverthere is no evidence of processes, mechanisms and systems
to regularly monitor implementation of @hpolicy provisions and the equity objectives
entrenched in the policy. There is need for a robust monitoring and evaluation system on
implementation of the land policy and achievement of its objectvemsure that equity goals

are regularly and systemnzally monitored. Civil society organizations could also support
government to facilitate local level and participatory monitoring systems for land related policies
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to ensure that the rights of the different vulnerable groups are monitored and prosetiied a
land reform agenda is implemented as per provisions of the policy.

3.1.4.3Policy implementation is costed, matched with benefits and adequately resourced

LGI 6 (iii

,[After trge)lldoption of the national land policy in 2002, the government prepared a land reform
implementation programme which was costed and time bound. However this was not
implemented fully due to lack of supporting legislation for the provisions of dfieypand
inadequate funding from government and donors to implement the policy. The only noticeable
intervention related to land policy implementation was the World Bank funded Community
Based Rural Land Development Project (CBRLDP).

The CommunityBasedRural Land Development Project was launched in 2005 and targeted
15,000 landless and lafmbor households in six districts. The project was implemented by the
Ministry of Lands with a US $27 million grant from the World Bank. In 2009, the project was
extended to 2011 with an additional US $10 million. The project followed a commdnitgn
development approach on a willing buyer willing seller model. The activities of the project
included voluntary acquisition of land by communities;-farm development;and land
administration, including regularization, titling, and registration of property rights in land.
Beneficiary households organized themselves into groups id02bouseholds and identified

idle or underutilized estate land for purchase. The prpjextided each household with a grant

of US $1050 to be used for land purchase and the initial investment andpstarsts. Each
beneficiary household was allocated an average of 2.2 hectares (compared to their original
holdings averaging 0.45 hectareB)oject reports show that as a result of larger holdings and
improved productivity, food insecurity among project beneficiaries has been reduced, and annual
household incomes have improved. The objective of the additional financing of an additional two
yeas (to 2011) was to help the government increase the agricultural productivity and incomes of
the beneficiaries, strengthen the capacity of land administration institutions, and provide further
support to reform of the legal framework for land adminisiratiThe project was to use the
additional funding for capacibuilding to develop land registries at the district level as well as
surveying and registration services and assisting the government with the enactment of a new
land law.

Some aspects of imginentation of the land policy have also been included in the programme
and costings of the Malawi Growth and Development Strategy but this has not been given
prominence and adequate resources because land is not one of the key priority sectors for the
straegy.

Overall , it c aTheirbpeementatiorcof land golity i$ rnotdully cdsted and there
are serious inadequacies budgetaryresourceallocations and institutional capacity The
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implementationof the Land Policy has not be@nioritized as part of the development agenda
Thereis needfor civil society organizations carry outadvocacy angensitizatioron the land

policy targeting government, donors, parliament and the commugatythat the policy
implementation can receive adequatigergtion in MGDS prioritization and fundingThe
government also needs to put extra effort to ensure that the revised land legislation is passed into
law to support implementation of the reforms proposed in the land policy.

3.1.4.4Regular and public repats indicating progress in policy implementation [LGI 6

(iv)]

The current situation is that formalrndinstitutions report ofand policy implementation only in
exceptional circumstancemd at timesot at all It was noted that there is hardly apyblic

report or reporting process for land pglimplementation to the publitf. there are reports, there

are for internal use of the government or for exceptional demands by donors, parliament or the
president. In Malawi there is no legal requirement thatlic reports be prepared to indicate
progress in the policy implementation. The only report which is supposed to be produced every 5
years by law is the state of environment report which includes a land chapter. There are however,
some reports that arequuced reporting on policy implementation such as the Malawi Growth
and Development Strategy annual review reports and other district level report such as District
Socioeconomic Profiles (SEPs) and District State of the Environment Report (DSOERS).

At the start of the preparation of the national land polieg, ministry sought the assistance of a
consortium of donors, including the World Bank, DANIDA, DIFD, EU, FAO, and USAID to
undertake a series of background studies designed to provide the empilicaladytical basis

for any proposed policy reforms. These studies covered all land tenure types and provided the
status of land matters at that time as a reflection of past policy implementation. However no
further studies have produced after the starpiementation of the new land policy ten years
down the line.

It would seem logical to recommend undertaking similar studies to assess status of
implementation of the new land policy. Due to the complexity and sensitivity of the land issues,
there is eed for the government through appropriate legal framework to institute regular public
reporting on the implementation of land policy and reform age@ddaome key sectors such as
health, education and agriculture, there has been regular civil societyprmgnand reporting

on budgetary allocation, expenditure and programme implementation with respect to policy
provisions. It was however noted that although there is a civil society network on land matter
called Landnet, thejnave not done any monitoringn budget in relation to the land reform
process. Howevedheyare negotiating with some donors to assist with such a process

43



3.2 Land use planning, managemenand taxation

Land use planning, management and taxatiematic are@ncompass five indicator§heseare
summarized in th€igure5 below.

Figure 5: Framework for land management and taxation

Theme 2:Land Use Planning,
Manaagement and Taxation

. Dimensions
Indicators

(i) Public input on urban land use plan changes
(ii) Public input on rural land use plan changes

— LGI-7: Transparency of land ) (ii) Value capture by public from land use change
use restrictions (iv) Speed of land use change
(i) Urban development in largest city
— LGI-8: Efficiency of land use (i) Urban development in 3 next largest cities
planning — (iii)  Ability to cope with urban growth
(iv) Plot size adherence
(v) Planned use aligned to actual
LGI-9: Speed and (|) Building requirgments are_realistic
. predictability of enforcement (i) Issuance of building permits
— LGI-10: Transparency of (i) Transparent valuation
valuations S (i) Valuation rolls are available
o)y LGI-11: Tax collection (') Exemptions are justified

(i) Taxroll is comprehensive
(iii) Assessed taxes are collected
(iv) Property taxes greater than cost

efficiency

!

3.2.1 Land use planning and exemptionsrbm land use restrictions (GI-7, LGI-8 and
LGl -9)

Three indicators are looked at in tlHgbsection. These include indicasdrGl-7, LGI-8 and
LGI-9). LGI-7 has four dimensionsyhile LGI-8 has five dimensions andGI-9 has two
dimensions.

3.2.1.1 Uban Land Use Plans, Changes and Public Input Gl -7 (i)]
The Town and Country Planning Aat 1988provide the framework for public participation in

the planning proces&or examplethereis a statutory requirement that the Urban Structure Plans
be deposited in designdtelaces for inspection by the general public before finalized. In
practice the stuation variedn different cities Assessmenby experts in the pansliggestedhat
in some casegpublic input is sought in preparing and amending land use planban areabut
the public comments are largely ignored in the finalization of thedardlansFurthemore in
other casespublic input is not sought in preparing and amending land use [Pangxample
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preparation of themasterplan for Lilongwe hardly involved the residenbf the dty and
planning professionals.

Overall, there is no evidence that public input is sought and utitinesl regular and systematic
mannerwhen making and amending land use platss has implications on transparency in
land use and managemerio improve the current statusn Malawi with respect to this
dimension,somepolicy options are suggestdeirstly, public input should be mandatory by law
when making and amending land use plans as is the case with Environmental Impact Assessment
process for development projedisidence of the iocess of soliciting public input and how that
input has been used should be given and also made p8btiondly, there is need to fully
implement the decentralization process so as to empower local authorities on these pgocesses
that they can estabhsappropriate by#aws to facilitate engagement of the publitiere isalso

need to remove political interference and influences in making land use chiaaigesgy result

in suboptimal outcomes of land use options

3.2.1.2In rural areas, land useplans and changes in these plans are based on public input

LGI -7 (ii

[I'he 198(8)'I]'own and Country Planning Act provides an enablegpl authority for designating
planning areas prior to the preparation of any land use planning schemes. Hoareverse
planning in the rural areas has been on ah@dbasisThere are no rural land use plans in place

for most of the country. Only physical plans exist for selected secondary growth centres. The
panelexperts noted that in the absence of land use plang pepared, public input may not be
sought.Public input isalsonot sought in preparing and amending land use pfasscondary
growth centers

Under this dimension, two policy options gm®posed Firstly, a comprehensive National Land

Use and Physical Development Management policy has to be developadpdenientedas a

guide for rural and urban land use and development decisions. Secondly, District and Town
Assemblies are required to prepararPing Schemes for all trading centers and settlements
within their jurisdictionin consultation with traditional leader§he schemes could contain
simple land use development proposals and detailed land subdivision plans to guide orderly
development oftte settlemeist

3.2.13 Public Benefitsfrom Changesin Permitted Land Use [LGI 7 (iii)]

The Local Government Act provides for property rates as one of the sources of revenue for Local
Councils. The Act further provides for the assessment and applicdtijgmoperty rates. Under

the Act the Minister is empowered to designate, by notice of gazette, any area that is ratable.
However, there are no criteria for creation of ratable area. There are 38 Local Government Areas
in Malawi out of which 12 have beendl@red ratable areas.
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The Local Government Actequires that every five years a localuncil shall cause to be made

or enter into a valuation roll for the local government anearder to valuell property within

that area. However, Quinquiennial Valuation Rolls (QVR) are not usually updated as provided
for in the Act. Local Councils find the fees charged by the valuators to be somehow exorbitant. It
is important to note that the LGA providesr fexemptions and remission of rates. However,
some of the properties such as private schools and health facilities allowed for remission are
commercial in nature.

The annual tax collections depenthinly on three factors: amount of ratable value, raty le
imposed and rate colleon efficiency. Increases in ratable values result largely from
Supplementary Valuation Rolls carried out on newly constructed proparnteshanges in land

use In Malawi, major losses in property tax arise from under collea® a result of delays in
renewal of valuation rolls, and general lackcapacityto enforce compliancén addition, there

is flat tax levied on land which is under leasehold from the Government. This kind & tax i
called Ground or Land RenGround ret is administered by the Ministry of Lands and Urban
Development through its Regional Offices. For leaseholds from the Government, there is a clear
formula for the calculation of ground rent for residential and commercial lands which fall within
statutoryplanning areds.

In Malawi, all land parcels in urban areas and areas subject to the Town and Country Planning
Act (Cap 23:01) are required by law to comply with land use and physical planning regulations.
Furthermore, local governments have the powdewy property taxes, user fees, development
impact charges, etc. on all property owners who directly or indirectly benefit from public
services. Howevemechanisms to allow the public to capture significant share of the gains from
changing land use (e.petterment taxes, levies for infrastructure, property taxhateapplied
transparently It is observedthat there are no mechanisms for determining and sharing or
distributing benefits. In addition, since public input is not sought to bring out tesiands,
benefits cannot be guaranteed.

In view of this, the Local Government Actneed to be amended to provide criteria for
designating areas as ratable and all facilities that generategbrofitdnot to be exempted from

rate payment. Havinfipw (12) of the38 Local Government Areas declared ratable areassnean
that the majority of Local Councils aneot able to apply revenue collection stratedjned would

boost their capacity to offer servicasd benefitgo their residents. It is therefimportant that

the criteria set for declaring an area a ratable area should not be overly restrictive to the extent of
excluding the majority of the Local Councils. The Local Councils should also be made to
understand that the public expect an improveinie service delivery once the authorities start

12Source: Local Govement Act, Comprehensive Study on the Review of National Decentralization Policy, the Local Government Act and other
Relevant Legislation and Policies Impacting on Local Governance Issues (2003)

46



collecting property taxes. For the areas that are already declared ratable areas, the Local
Councils should address the issue of under collection of property tax by ensuring compliance by
all property ownes irrespective of their standing in society and by maintaining up to date
valuation rolls.

Thegovernment and local authoritiseoulddevelop mechanisms for making sure that gains and
benefits are distributed to the public. Tiheal councils may conderintroduang such measures
such as betterment taxes and infrastructure levies.

3.2.14 Speed ofLand UseChange [LGI 7 (iv)]
Land useassignment isnade during the preparation of land use plans and no major changes in

land use assignment are made throughout the duration of the plans. Some changes in land use
assignments may be made during the revisions of the plans in alignment with the observed
devdopment trends. Actual development in the areas rezoned for a different use can commence
as sooras Ministerial approval is granted. Rmning can also be carried during the duration of

plan but require ministerial approval

There are some cases whelaradlord may apply for change of use. Such applications/requests
are duly considered by the Planning Authority and once the permission is granted the applicant
may go ahead to develop the area in accordance with the new use assigned to the area.

The paelist felt that the option for this dimensiaras either AorDOpt i on A st ates t
than 70% of the land that has had a change in land use assignment in the past 3 years has
changed to its destined used6; while option D
change in land use assignmentinthe pa 3 year s has <changdepgndd o its
on the scale of the land use chaniger small scale plot based chandesy. change from house

to office block), the changes can be made swiftly wfolelarge scale changesg. through a

revisian of the whole city council plans, land use changes take many(years than 3 yeayso

take effect. The only exception is when the changes are politically motivated as such changes are
effected swiftly The individual expert rankdtie dimension(A) i.e. More than 70 percent of the

land that has had a change in land use assignment in the past three years has changed to the
destined use.

The current legislation and planning practice adequately ensure that change of land use
assignment (rezoning) is demo accommodate development that is compatible with the assigned
use. It is however, common that city and town plans tend to be over generous in terms of land
allocation. As a result, the land remains vagantised for other usdsr the entire planning
period.For exampleArea 50 in Lilongwe the capital cityhich is supposed to be an industrial
areais still under traditional settlements. The rate of growth anticipated by the plans did not

13 Source: Town and Country Planning Act
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materialize due to lack of investors with financial muscleatmycout the proposed development.
Again, in Lilongwe, land assigned for industrial development is being used for warehousing
because of the slow pace of industrialization the country is facing. It is important that town and
city plans are more realistio the allocation of land. Land that remains idle for a long time
provides a fertile ground for squatter develo
(Mgona) zoned for industrial us€he local authorities shoubilsofight land speculation thrain

taxes and levies to induce faster development of prapéitipan physical planning and
development controlshould alsdbe enforced to discourage speculaticdBuidelinesfor rural

land use planning, conservation and environmental management will héeedeveloped by
Local Authorities and Community Development agencies to guide rural land use and
development decisions.

3.2.1.6Control of Urban Spatial Expansionin the LargestCity [LGI 8 (i)]

The Town and Country Planning Act provide the basis for the hierarchy of plans. The Act
stipulates what plans shall be prepared, contents of the plans, responsibility for preparing the
plans, jurisdiction of the plans and relationship between the plEmes.National Physical
Development Plan (NPDP) deals with spatial aspects of social and economic development of the
country. The current NPDP was prepared in th
broad brush policy document and it is difficult to lreqise about its implementatiohhe Plan
designated Lilongwe as a national centre and it continues to operate at tat level

Local Physical DevelopmeRans- These comprise an Urban Structure Plan, urbarutgyans

and urban civic plansThe first two are the most significant for the purpose of guiding
development in the cities and towrihe urban structure plan is a land use plan dealing with
spatial development issues of an urban centre. Overall it takes very long to update urban
strudure plan due inadequate allocation of resources by Planning Authorities. The urban
structure plan for Lilongwe was prepared in 1986 and was due for revision in 2000. The revised
plan has just been preparedid has been submitted to the Minister respoadii planning to
approve.Although the delay in revising the Lilongwe Urban Structure Plan has somewhat
compromised on its relevance, it continues to be useful in providing a broad policy for the
development of the City. The zoning scheme provided adedarad for the spatial expansion of

the City. The processing of planning applications overall takes due regard to provisions
contained in the urban structure plan.

Layout plans are prepared to guide elepment and planning decisionBefore any plot
allocation can be made, a detailed layout must be prepared and approved by the planning
authority. On paper this is an effective tool for planning controls. However so many other factors

14 Data source: Townra Country Planning Guidelines and Standards, Office of the President and Cabinet (1987),
Physical Planning Departmeand expert assessmehnipngwe City Planning Officials.
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come into play. For instance the City Planning Department of LilongwyeCgiuncil is faced

with serious capacity problems to effectively undertake development control. The Planning
Department does not have adequate and appropriate vehicles for undertaking routine inspections.
This means the Council is not always able to siegal development in good time to take
corrective measures. In addition, there are cases where planning approvals are granted without
conducting the necessary site inspections. As soon as permission to build is granted the Council
has difficulties tocarry out scheduled site inspections, and anecdatiglence suggest that
conditions attached to the approvals are frequently violated.

In the largest city in the country, while a hierarchy of regional/detailed land use plans is specified
by law, in practice urban spatial expansion occurs in an ad hoc manner with infrastructure
provided some time after urbanimat. The city wide structure plan is in place but there are
hardly any local detailed plans to guide development. Even with a city wide plan in place,
implementation, compliance and enforcement are a challenge. There is poor implementation and
enforcement of plansUrban growth has not been at pace with development plabhdas
outpaced development plans. In addition in most cases, infrastructure is not provided when
implementing development plans.

Although urban spatial expansion occurs in an ad hoc manrteinfriastructure provided some
time after urbanizatignthis does not suggest that urban plans are entirely ignored. They still
guide decisions made Town Planning Committees. One of the pobtand be that the plans

are not updated in a timely mannerwhich case they are overtaken by development.

Althoughoverall development is guided by the Urban Structure Rld8®) the current USP for

the City is ten yearsut of date. There seem to be laclcapacity andcommitment to keep plans

up to date. Tare should be a programme for updating physical development plans and adequate
resources be provided as appropriate. Capacity improvement is required for both Physical
Planning Department and Lilongwe City Council to enable them effectively pertioem
mandates and keep up to date with technologies for handling spatial data.

While plan preparation is somehow straight forward, their implementation is a challenge due to
lack of resources to enforce planning controls. Additionally, corrupt practiaasot be
discounted as a one area needing attention to reduce incidence of illegal development. It is
therefore important that well structured public awareness programmes be developed and
implemented to empower the developers and the general public. It isintipostant that
professional bodies in the country enforce a strict regime of the code of conduct of their
members.It is evenimportant to note that over thgearsa lot of development of urban in
character has taken place just outside the City boundhaiy.dEvelopment did not benefit from
planning controls applicable in a planning area. It is thus important that the Physical Planning
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Bill declaring the whole country a planning area should be enacted as a matter of urgency to
ensure that petirban develpment takes place in a planned and coordinated manner.

3.2.17 Planned Urban Development in theThree Largest Cities City [LGI 8 (ii)]

The NPDP designatedilongwe andBlantyre as national cengeMzuzu as Regional Centre,
Zomba as a Main Market CentmBlanytre remains to perform functiomd a national centre
while Mzuzu functions as a regional centre. From known -sgéttement functional linkages,
Zomba is functioning as a swbgional centre.

Layout plans are prepared to guide development aadnplg decisions take into account
approved layout plans. Before any plot allocation can be made, a detailed layout must be
prepared and approved by the planning authority. On paper this is an effective tool for planning
controls. Howeverso many other factors come into play. Generally, City Planning Department
is under resourced anslthus handicapped to effectively undertake development coritials

the City Councils are not always able to spot illegal development in good timestodiakctive
measures.

Although the delays in revising urban structure plans inevitably compromised on their relevance,
the plans continued to be useful in providing a broad policy for the development of the Cities.
The zoning schemes in Zomba and Mzurovmed adequate land for the spatial expansion of

the City. The processing of planning applications overall take due regard to provisions contained
in the urban structure plansayout plans are prepared to guide urban development in the cities
and planimg decisions are usually guided by such plans. It is however important to note that, the
actual development on the ground may deviate from approved plans and due to inadequate
capacity to enforce planning controls anddence of corrupt practices azot be ruled out?

In thethreelargest city in the countrywhile hierarchy ofletailed land use plans specified by

law, in practiceurbanspatial expansionccurs in an ad hoc manner with infrastructure provided
some time after urbanizatiohlowever, h some other pastof the largest city in theountry a
hierarchy of regional/detailed land use plans may or may not be specified by law and in practice
urban spatial expansion occurs in an ad hoc mathmergh with little if any infrastructure
providedegeciallyin most newly developing areas.

While urban structure plans exist for these ciflabbngwe, Blantyre, Mzuzu and Zombadhere

is poor implementation and enforcement of plans and urban gamatirs in an ad homanner
not at pace with plans with mostfrastructuresot provided in newly developed areas. Such
needed infrastructure is provided later after urban development has taken place.

15population and Housing Census (2008), Town and Country Planning GuidelBifs(19
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In all the four major cities, new development is not always in accordance witlppnevad

plans. This may largely be attributed to inadequate capacity to enforce planning controls. For
instance the inspectorate at the Lilongwe City has no vehicle dedicated to routine site
inspections. The general public is aware of this lack of capact developers submit plans they
know will be approved and on the ground put up a structure that would otherwise not be
approved. It is however, not possible to quantify the developments that do not comply with
approved plans. The controls that are uguablated include sebacks, access to the plots and

plot coverage. On the other hand incidence of corrupt practice cannot be ruled out as contributing
towards norcompliance. In terms of the general environment in Malawi, it is not inconceivable
that Tovn Ranger would accept fast cash to turn a blind eye on breach of conditions of a
planning permission.

A number of emedial measureme raisedo improve the situatiarThe Local Authorities sbuld

ensure that urban structure plans are prepared regularly (every 5 yrs), implecoasistently
enforced and updatediivestment in infrastructurs neededo stimulate urban development.

This calls for thelocal authorities to engage imarketing iniiatives for zoned areas to attract

more investors for infrastructure and umtdevelopment. Lastlyhere is need for strategic plans

for specific development needs in the cieverthelesshelocal authorities should also wosk
improvementof the enforcement of planning controls by making the development control
process more transparent. The procedures should be publicized and any documentation
regarding planning controls should be made easily accessible to the intended users. This calls for
stronger political will to deal with illegal development and corrupt practices at all levels.

3.2.18 Coping with Urban Growth [LGI 8 (iii)]

The figures for additional households an urban areare arrived at by using projected
population growth trends and existing household formation habits. In Lilongwe it is estimated
there will be 110, 800 additional households by 28205,5400f serviced land will be required

to accommodate the additionaludseholds. Formal housing constitutes a very small percent (less
than 20%) of the total housing stock, implying that over 80% of the city dwellers live in informal
settlements. A similar approach of estimating additional housing units is adopted forasgcond
cities. Pressure for residential plot in less populated towns is less pronounced compared to the
two cities of Lilongwe and Blantyre. However due to inadequate investment in development of
housing areas, the problem of lack of serviced units is expeden cities and towns across the
country*®

Experts noted that in the largest city in the country, urban planning process/authority is
struggling to cope with the increasing demand for serviced units/land as evidenced by the fact
that most new dwellingare informal Although in the &rgest city urban development is guided

by urban structure plang should be noted that Urb&iructure Plans are usually outdated and

16Data source: Urban Housing Sector Profile, UN Hahtaigh outdated.
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infrastructure provision does not keep pace with the growth of the city, andetulis in
proliferation of informal settlement on land designated for non residential uses such as industries.
Reasons include rapid urbanization, insufficient investment in infrastructure development and
havingno policy on informal settlements.

Conseqently, there is need to improve the capacity of institutions to deliver services at adequate
and affordable level to address the serious gap between formal and informal housing sector. At
national level, there is need to promote balanced development pgrsng establishmentf

rural growth centers and secondary towns to maka eweas more attractive and, in tucarb
ruralurban migration. The National Physical Development Plan should be updated to provide an
effective framework for human settlemenidevelopment.In addition, district physical
development plans need to be developed in line with national plan to guide urban development at
district level.To date only four DistricPhysicalDevelopment Plans have been prepared. These
include the threeroto-type District Physical Development Plans (DPDP) for Machinga, Mzimba
and Mchinji prepared wunder the National Phys
Karonga DPDP, prepared by the PhysieinningDepartment. They are all long overdue for
updating. The DPDPs do not provide detailed guidelines for the planning and the development of
the cities. As such, urban development and planning controls have not been influenced by the
absence of up to date District Physical Development Plans.

There isneed for elaborate urban planning with proper projections for urban giiowdih
targets and proper monitoringhis will assistto determine effective demand for land in urban
areas to avoid speculatioBecondly, here is need for detailed urban housprgfile to assess
housing demand and servicedtban sector shelter profile dorsas recently been dorfer
Malawi and it is hoped that thisill provide the needeguidance.

3.2.1.9Residential Plot Size Adherence in Urban Area3LGl 8 (iv)]

For the fomal housing sector, the Planning Authorities prepare detailed layout plans and plot
sizes are guided by the current planning guidelines and standards (currently under review). There
is general agreement that the existing plot sizes are rather generodtiagrésuexorbitant
development charges. At present the issue is the availability of plots in the formal sector rather
than size. It should however be pointed out that in the recent past there has been lack of interest
in the expansion of traditional hongi areas. Table 1 presentsplot sizes for residential
development in square metErs

17Data source: Housing Policy, Town Planning Standards and Guidelines and Urban Housing Sector Profile. There
are no official figures on adherence to plot sizes in the inforewbs
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Table 10: Residential plot sizes

Low Density Medium Density High Density High Density Semi  Traditional
Detached detached

20064000 10007 2000 3751 1000 300-500 3751000

In the informal sector, the situation is different as there are no specific standards that are
followed and accordingly there are variations in plot siz@serall, inplanned settlements are
characterized by high residential densities as these areas are occupied by low income families
that cannot afford to buy large pieces of land for construction of a house. In any case, houses
constructed inthese areagre modestn size commensurate with the prevailing income levels. In
view of the foregoing and filed observations, it can be concluded that the majority of plots in the
unplanned settlements are within the high density catedtéowever, anew generation of
unplannedsettlementdias emerged, notably lilongwe, where upmarket residential units are

the norm and plot sizes tend to resemble those in designated low and medium density residential
areas.

It is a known fact the majority of the people in urban areas in Malawi live in unplanned
settlements. The Urban Housing Sector Profile estimated that only 20 percent of the urban
population lives in the formal sector. With such a large informal sectsrcanceivable that the
existing requirements for residential plot sizes are miesisthan 50 percent of the plots.

The panelists noted that tlaplicability of this dimension igjuiet tricky for Malawi. In the

formal sector (zoned areas), plote areated by the local authorities and standards on plot sizes
are followed based on the zone. Howeweiinformal areas, plots are created by local landlords

and are of varying sizes with no standards followed. It is only in formal areas where the local
authority can enforce compliance on plot sizes because plot sizes are predetermined but in
informal areas plots are of varying sizes and boundaries are most often contentious. No studies
have been done so far in informal areas to assess plot sizes.

Thereis general agreement among practitioners that current plot sizes for low density residential
areas are somewhat generous ang teeommend that the sizes be limited to 2,000 square
meters from 4,000 square meters for sustainable development of citiéalawi. It is also
important that authorities work towards meeting the demand for smaller plots (250)°

square meters to suit the low income earraarg in the process address fr@blem of the
proliferation of unplanned settlements.

1850 percent of plots in formal and informal housing areas
19proposed high density
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3.2.110Applications for Building Permits [LGI 9 (i)]

The process of obtaining a building permits is fairly I¢fhmonths or moreas there are many
steps to be followed. These stegetechnically justified but could be streamlined and the time
could be reduae

Table 11 Steps in application for building permit

Step Agency Efficiency and Estimate | Comments
transparency of time
process (days)
Prepare building plans Developer S(_)meI dlscr(tatltc_)n in 15 ;I;]hls |s_detpendent on the complexity
and submit to the local implementation € project.
authority
Site visit and
consultations with
service providers such | Local authority e.g.
as water boards, city council
electricity body and
roads authority
Receiving of Building Inspector Efficient & transparent 1 The Local Councils are the plannir|
applications and (LA) authorities. Calculation of the scrutin
calculation of scrutiny fees is based on a formula. Basis for
fees calculation not usuallyx@lained. There
(Delivered by hand, or is the tendency of under valuing prop
via post) in order to reduce the scrutiny fees.
Compliance with by Building Inspector Some discretion in 1 The Local Councils arehe planning
law requirements and | and Planning implementation authorities and the screening process
Registration Registry (LA) essential to ensure plans going to 1
next stage meet the basic requirementg
Compliance with other | Senior Building Efficient & transparent 5 This enables thplanning authority to ge!
statutory requirements | Inspector (LA) inputs from other stakeholders on issy
such as health, environment and f
protection
Compilation of Development Some discretion in 3 This stage provides aopportunity for
Technical Committee | Control Manager implementation undertaking site inspections before t
Agenda (LA) Town Planning Committee Meeting
"\I;Iecr;nlcal Committee gevcta\lolpm:/lnt Some  discretion in 5 Thg meeftm”gbofflers an odpplortur_uty _fort
eeting (Lc')o\r; ro anager, implementation review of all by laws and planning issug
Comp_llatlon of Town Director of Some discretion in 5 This ensures that only thoapp_llcatlons
Planning Committee Planning and implementation that have satisfied the scrutiny of tl
Agenda and Meeting off Development Technical Committee.
TCPC
Notification of decision | Development Efficient & transparent 7 This o_ffer_s an  opportunity _fo
Control  Manager communicating planning committe)
(LA) decisions to the developers
Collection of approved | Planning Registry Efficient & transparent 7 Plan_s to be_used at the construction s
plans (LA) and inspection cards are collected dur
this time
Recording and Filing of| Planning Registry| Efficient & transparent 1 Ensures _that all plans are recorded 4
Plans (LA) properly files.
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The cost of fulfilling the requirements needed for the granting of approval for building permits is
considered by the panelists as high estimated at about 1% of the development costs and this
varies from city to city. However, gquirements to obtain a building permit are technically
justified but not affordable for the majority of those affectedaddition, equirements to obtain

a building permit are ovegngineered technicallpcrutiny fee (SFjs the cost for the processing

of a building permit and inspection of the construction works. The SF is calculated based the
value of the buildings which in turn derived from information the Quantity Surveyors
Department of the Ministry of Transport andlfic InfrastructureThe following table presents

SF ranges as follows:

Table 12: Scrutiny fee ranges

Residential Office/Commercial Industrial
Low Medium High Single  Two Prestige Building  Sheds
Density Density Density Storey  Storey Blocks

Permanent

1000-1300 900-1200 700900 750950 11001400 18002000 8501050 400-500

Note: The cost per square meter is established within the range given after consideration of the type of building materials for the
proposed development.

The current rates are considered to be?!aand are thus denying the local authorities much
needed revenué¢o service the town planning committee and effectively enforce planning
controls. In addition, plans must be certified by a registered structural engineer and/or architect
(at a fee) for all public buildings and for development in designated prime &isaefuirement

is waivered for residential development in medium, high density permanent and high density
traditional areas. Thus although the fees charged by architects and engineers are considered by
many as exorbitant, the low income earners are fiettefl by this statutory requiremént.

The lack of transparency in the processing of planning permissions is likely to have an adverse
effect of promoting corrupt pcices. This has the effect of raising the cost of processing an
application.Channelghethods used to disseminateoimhation about building permits include
Local Authority bylaws Guidelines and Procedures produced by Local AutharifResss
releasesndBulletin boards?

A situation where equirements to obtain a building permit deshnically justified but not
affordable forthe majority of those affectad considered to be closer to the real situation.

' The Lilongwe Town Planning has been pushing for the revision of the rates.

L Data source: Town and Country Planning Guidelines (1987), Development Control Procedures for Lilongwe City.
% There is no evidence to independently confirm that officials receive bribes to fast track processing of plans or to
flout some planning regulatis.
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However, this ixhaacterizedby a scenad in which obtaining a building permits technically
justified but not clearlyand a@gquatelydisseminatedThe Local Authorities have information
about obtaining building permit which is not easily accessible to developers and the general
public. The information on procedures and channels to be followed to obtain a building permit
are nt widely disseminated to developers or those seeking building peifhiésTown and
Country Planning Guidelines and Standards and other documents to do with planning cannot be
purchased from local book stores.Thus, here is need to publicly disseminateeps and
channels followed for applications for building pernsitsthat the process can be understood and
effectively pursued.Apart from press releases, the Local Authorities should develop and
implement an IEC Strategy for dissemination of informatiordo with obtaining a building
permit. The strategy should ensure that that all guidelines includinsyto do with planning
controls and specifically planning permission are adequately publicized.

3.2.111Time Required to Obtain a Building Permit [LGI 9 (ii)]
The Town Planning Act stipulates that applications should be approved within 60 days but most

of the times, process of obtaining a building permits is fairly long (3 months or more) as there

are many steps to be followed.
1 Time required to diain a building permit is usually long due to the following reasons
1 Long periods between town planning committee meetings
1 Poorly staffed and equipped local planning offices, for example Blantyre city council has

one development officer

1 inadequateesources to undertake site inspection

frequent postponement of technical and town planning committee meetings

1 delays in preparing decision noticasd nefficient methods of communicating planning
committee decisions

9 corruptioni the process is prento corruption Although there is no evidence that
informal payments are made to officiaiscidences of such payments cannot be ruled
out. As noted early, a case of informal payment was reported at the Lilongwe City
Council*®

1 Lack of enforceable checlsd balances and lack of robust decision making bodies, like,
the town planning committee

=

In general, the current situation is thdt @pplications forbuilding permits receive a decision
within 6 months. Howeverto speed up the procesisis important that the local authorities
adhere to the time table for technical and town planning committee meé&tiregsomposition

% Data source: Lilongwe City Council Officials City Planning Department. There is no overwhelming evidence
that Council of ficials receive Ospeed money?d. It i
payments can speed up the mes
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of planning committees or decision making bodies need to be robust and not politically
influenced.There is need to builcapacity of local authorities in terms of human and financial
capacity For examplethe city inspectorsneed tobe adequately resourced to enable them
undertake site inspections ahead of scheduled technical committee med@teg$ocal
authoritiesneedto developguidelines on how to obtain a building permit and these guidelines
should be widely publicized and accessihlastly, there is need to put check and balances in the
system to make sure that the planning authorities are transparent and dteounta

3.2.2 Transparency and efficiency land/property taxescollection (based on LGF10 and
LGI-11)

3.2.2.1Process of Property Valuation[LGI 10 (i)]

The Local Government Act No.42 of 1998 provides a legal basis for the process of property
valuation and rating. The | aw indicates that
with all improvements of every description thereon shall be assegsableper t y. 6 The e»
to this are all streets; sewers and sewage disposal works; land for cemeteries, crematoriums and
burial grounds; land and improvements used as open space; and railway lines used for transit.
The law provides for the local authiies to undertake a valuation of all assessable property
within such an area continuously from time to time not less than once in every five years. The

law also calls for the local authorities to undertake a supplementary valuation once in every
twelve months to include any new assessable property or any pregach was omitted during
creation of the valuation roll. The law highlights that the total valuation of any assessable
property shall be based on fair price based on market pAcesrding toexperts on valuation,

the assessment of land/property for tax purpaségalawi is based on market prices, but there

are significandifferencesbetween recorded values and market prices across different uses and
types of users or valuation rolls are ngidated regularly or frequently (greater than every 5
years).The law says that values of property should be kept static (although market values change
over time) until valuation roll is updatedJnfortunately valuation rollsincluding the
supplementaryall are not updated regularlgs per lawdue to lack of resources by local
authorities to hire professional valuefhe provisions of the act are mostly applicable to urban
areas and are not applicable to agricultural rural land. It was also notedltraion rolls does

not include informal areas and new areas of urbanizafisra resultthe city councilshave not

been in control of new developments in urban areas.

It is recommended that several options be followed in order to improve on currenlbtate.
local authorities shouldnsure that valuations are done everg yearsand that supplementary
valuations are done every 12 months as per provisions of th&hasvwill be prerequisite in
capturing the real value of larathd improvements thereat each given point in time.h€&re is

need for analysis of taxation implications of the valuation of property to harmonize valuation and
taxation issuesThe local authnties should consider comingup with special rating areas to
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consider informal areas in urban areakich may be subjected to flat rates as may be
determined The Local Government Act needs to beviewed andupdated to keep with
developments in urban @& Therewas also a general agreement among the experts thaisthere
needfor a separate law on valuation that will act agjuadeline during valuationsrather
embedding it in the local government.act

3.2.2.2Public availability of valuation rolls [LGI 10 (ii)]

The Local Government Acunder Section 75 stipulates that thaluation rolls be publicly
disseminated andccessibldor inspection by any interested perdon all assessablproperties

that are considered for taxatidh.was howevernotedthat a lot of people had no access to the
valuation role because it is centrally kdpt the local authoritiesThe city authorities need to
improve on methods of disseminating the valuation roll to property haldenslude different
media The propertyholders also need to pressurize the city authorities to get services and
benefits with respect to the taxes levied on their property.

3.2.2.3Exemptions from property taxes are justified and transparent [LGI 11 (i)]

There are limited exemptions to theypeent of land/property taxes, and the exemptions that
exist are clearly based on equity or efficiency grounds and applietiansparenand consistent
manner’* The Local Government Aagives exemptions on assessable property only on the
following: all streets; sewers and sewage disposal works; land for cemeteries, crematoriums and

burial grounds; land and improvements used as open space; and railway lines used for transit.

Local authorities may grant exemptions on any property based on valid grountisméyde
reviewed from time to time. Currentlyapshes/churches and cemeteries are exempted from land
property taxes in Malawi. Schools and hospitals are on half rate while residential properties are
fully rated.

With respect to the current situationhe expertsecommend thathe local authorities should
undertake a review and amalysis of the justification of some of the exemptions especially
where someare raising incomes e.g. churchebo host public functions for money.ocal
government act which makerovisions for any exemptionseeds to beaipdatedto add or
remove some exemptions for public interdstaddition,governmenineedsto have up to date
information on land and property theretimough up to date valuations

3.2.2.4Property holders liable to pay property tax are listed on the tax roll [LGI 11 (ii)]

The Local Government Act calls for rates/duty or levy to be effected for all assessed property in
the valuation roll. The panel members noted that the city counddsnot have up to date
information on how much property there is and the growth rate of the cities. This is due to

24ppplication in a 6transparent and consistent manneindedamdans t hat
uniformly applied.
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inability to regularly update the Quinquineal Valuation Rolls (QVEN)d the Supplementary
valuation rolldue to lack of resources. Theyalsoted that the valuation roll can miss out some
propertiesdue to complexity of the exercise and the limited time allociiethe exerciseln
addition the system of deciding on the tax rate on property is not transparent as it involves only
the city aithorities.Based on these observatgpnhe consensus of the panel experts was that
between50% and 70% of property holder liable for land/property tax are listed on the tax roll.

3.2.2.5Assessed property taxes are collected [LGI 11 (iii)]

The propertytaxes are assessed based on valuation of property which is supposed to be updated
every five years through QVEnd annually through SVR he taxes include property taxes (e.g.

city rates) and income tax on property which are rented out. The local aethar#i responsible

to collect the city/town rates while MRA is responsible for collection of income tax. The
challenge for the local authorities comes on enforcing payment of the assessed taxes due to lack
of capacity and resources.

3.2.2.6 Propertytaxes correspondence to costs of collection [LGI 11 (iv)]

The ost of collection of property taxes by the local authorities and Malawi Revenue Authority
(MRA) is considered to be high. This is due low compliance by property holders. As such the
amount of axes collected may not offset the costs unless extra efforts to collect and enforce
compliance by property holderA. lot of property taxes are not paid by property holder so that
the local authorities are forced to publish names of defaulters in newspayokeuse other threats

to enforce payment.

To improve the current situationvith regards to valuation and taxatjothe following
recommendationare being proposed for consideration

x  There is need fostrengthenedlevelopment planning and control both in cities and at
district level to ensure that the property taxes are maximized.

x The government in collaboration with othetakeholders needs review the relevance
and application of the valuation rolls in the Ibgavernment actThis might call for a
review of the local government act to clearly articulate separate valuatidrtaxation
issues

x It is also necessary to decide legalifiyhow rates on property are decided considering
that there are no elected cailars as per requirements by the local governmentaact
regulate and monitor how rates are decided

x Malawi should develop a comprehensive income ltax on property that should be
adminstered by either city councildcal governments] or MRA [centrallyyvith one low
tax ratesay 15%, and property rates as allowable deductidhsrnatively, Malawi
should develop a uniform property tax that caters for all property owners within cities
across the country, at the same time drop the income tax on earnings.
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3.3 Management ofPublic Land

This thematic area comprssef four Land Governance Indicators (LGI12 to LGI15) that assess
management of public land by the Stdtmder each indicator are a number of dimensions as
depicted in the figure belaw

Figure 6: Framework for Management of public land

Theme 3: Management of Public
Land Dimensions
Indicators

(i) Public ownership justified
(i) Taxroll is comprehensive
O (iif) Public inventory complete
- LG'-_].Z: Identification of ‘ (iv) Responsibility assigned
public land (v) Resources available
(vi) Public inventory accessible

LGI-13: Incidence of
) exprophation e () Transfer to private interests
(i) Speed of expropriated land use

(i) Compensation oéxpropriation

> LGI-14: Transparencyf (i) Compensation of all rights
expropriation procedures —) (iii) Promptness of compensation
(iv) Avenues for appeal
LGI-15: Public land (v) Appealing expropriated timely

allocated transparently

(i) Public land transactions open
(ii) Public lease payment collected
(iii) Public land disposal modalities

3.3.1Justification of public land ownership and management clarity (based on LGi12)

3.3.1.1Public Land Ownership is justified and implemented at the appropriate level of
government [LGI 12 (i)]

The Land Act (Cap 57:01) defines dApublic | and
by Government and any other | and Rublic landei ng
includes anyand held by the Government consequent upon a reversiceofha any freehold

or leasehold estat&he Land Actfurther definesi Gover nment Lando as al l
than public roadsimplicitly this makesall public land, with the exception of public roads, the
property of the Governmerit.may thereforde concludedhat Government is the sole owner of

public land. There are however, agencies involved in the management of public land. These
include the local authoritiggity, town and district councilsgnd statutory undertakers, notably

the Malawi Housing Corporation. Currently the majority of public land is land under
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conservation mostly forest reserves, national parks and game reserve. These are estimated at
1,781936.8ha. Other public lands are usedsthools, hospitals and other government structures

and service centers. Public roads also are part of public land and these are estimated to occupy
10,355.4ha. Land also acquires public land status after an area is a statutory planning area.
Direct transactions between local people and investors are generally not permitted without first
having expropriated the land. Proponents of this approach argue that expropriation frees the land
from existing rights and encumbrances. Additionally, the state isposdion to protect the
interests of ik nf or med | and owners from the so calle
expropriation of land has not always worked to the advantage of the public. Such acquisitions
have largely benefitted the privateintesr s wi t h t he Al and ownerso n
or properly resettled.

Regarding allocation of plots in urban arégsthe state authorities i.e. converting public land to
private landthe current system is not seen to be transparens andcefible to abuse. There is

no independent body to check whether the allocations are on first come first served basis. All
members of the allocation committee are within the Ministry and this could lead to cases of
favoritismand corruption.

The current isuation is thatPublic land ownership igenerally justified by the provision of
public goods at the appropriate level of governmentimanagement may be discretiorfaliblic
land is managed by different government agencies including Ministry of Lathes,ministries,
city councils and district council. Howevehere is no information on homuch public land
thereis and how it ismanaged by the different entitiesll communities ar@ot able to identify
different types of land including public landl their areas.

The land policy proposed creation of a distinction between Government Land and Publioc Land
eliminate mistrust and confusion among citizens and land administrators causecabgehee

of any distinction betweethe two.. The policyr e ¢ k o ntke paiblicdanhd désignation was
used to effectively expropriate customary land without compensgatioareby perpetuating

Mal awi 6 s | a nedlistipctionviat grapased taTahk e G o v eacquisitiemptards s
more transparenand was ao deemednhecessary for separating land held in trust by the
Government from land acquired by the Government for which ownership is actually transferred
to the GovernmeniThe policy recommended th@overnment Landhould&efer exclusively to

land acquied and privately owned by the government to be used for dedicated purposes such as
government buildings, schools, hospitals, public infrastructure or made available for private use
by individuals and organizatioadn addition, the policy recommended thaiblic Landshould

refer to land managed by agencies of the government and in some cases by Traditional
Authorities in trust for the people and openly used or accessible to the public at large. This
includes land gazetted for National parks, Conservattadistorical, Military sites etc.The policy

also classified as public land exclusive to members of the traditional authootgamary land
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managed by Traditional Authoritiewith common access reserveds dambos, community

woodlots, etcIn order toaddress the injustice, the Land Pollecommendd hat &édany pr i
land (including customary estates) acquired to be used for the benefit of the general public or for
national development purposes will be valued emdpensation based on the open markéies

paid to the owner for both the I and and i mpro

It is therefore recommended that all public landluding government landhould be properly
surveyed and boundaries demarcated and there is need for public awareness to disseminate
informationon what is public land to local leaders and communities

3.3.12 Complete recording of publicly held land[LGI 12 (ii)]

Public landincludes forest reservesational parksgame reserydand used for public buildings

and utilities such as public schools and government health facilities, road reserves and ESCOM
power lines way leaves.

The Malawi National Land Policy noted thetatutory allocations for conservation areas such as
National Parks, Game Parks, and FoiReterves are not registerethis isequally true for
Government allocations such as land under government buildings and other public infrastructure
which in general, are not registered. Therefore such aea®ften encroachedpon and
sometimes aliertad out of ignorance.

It can be gleaned from the foregoing that overall public land is not clearly identified on the
ground Howevertopographic maps show the boundaries of conservation, albag at ascale
that cannot be precisely ascertained @gfound.

The individual expert analysis suggested thatlfst scenario that describes the situation in
Malawi is thatd_ess than 30% opublic land is clearly identified on the ground or on maps.
According tothe panekxperts, btween 30% and 50% pfiblic land is clearly iddified on the
ground or on map®ublic land which is clearly identified is mainly large pieces such as national
parks game reserves and forest resetvaisfor smaller pieces held by government institutions
such as schools, hgitals, the land is often not clearly identified. There has not been clear up to
date recording of all public land by the authorities so that afedbeing used are old maps.
addition, there are no clear mechanisms to control abuse or encroachmeumblimnlgnd. The
result is surrounding communities using part of public land (e.g. around schools, road reserves or
in wetlands).This calls forurgent and systematic updating of land information for all types of
land to clearly identify public land.

For Government land, theand Policy advocates for the registration of every government land

and forall dedicated government properties 1 't f urt her states that 06a
land for private use in urban or rural areas shall be registerdte atorresponding District
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Registryo. In the case of statutory allocat

National Parks, etc., after the subject land has been gazetted, a proper document should be
prepared and registered with the Registfarites.

3.3.13 Assignment of management responsibility for public landLGI 12 (iii)]

There is enough ambiguity in the assignment of management responsibility of different types of
public land to impact to some extent on the management of dgsetusers of public land do

not clearly know their roles on the land and they sometimes do not know what to do when
disputes arise. They also do not share information with each other and with Ministry of Lands. It
was also notedhat different government ingiitions fail to deal witreachother when there is
abuse of land or land dispute.

It was indicated that sometimes there are no clear responsibilities on management of public land
between those usingetg. school and hospital authoritesd the authoiiés such as Ministry of

Lands or District Councils. As a recommendation, the governrsieotild clearly spell out
responsibilities for management of public land. This could be included in the lease documents
given to the government institutions using pdnpablic land

3.3.1.4Resources available to comply with responsibilitie§LGI 12 (iv)]

All panelists acknowledged that there is limited/insufficient human capacity and financial
resources to ensure responsible management of public [Bnelgnotedthat thereare either
significantly inadequate resources or marked inefficient organizational capacity leading to little
or no management of public landhis results in very few activities being done and failure to
control abuse of public land. Fexampe, it wasnoted that there is very little inspection of
trading centers as public lands by local authorities and Ministry of Lands. The panelists also
noted that there has been little capacity building for land management staff in the past ten years.

The panel membersettled on a consensus that there are significant constraints in the budget
and/or human resource capacity but the system makes effective use of limited available resources
in managing public landst was noted that government within itsrlited resources is trying to
manage public lands and there are also some civil society organizations assisting government on
sensitizing communities on land matters.

It is therefore, recommended that the ministries dealing with land and civil society organizations
working on landshoulddo more lobbying for elevating the profitd the land sector in national
development priorities such as the Malawi Growth and Dewedop Strategy.Secondly,
government and civil societyeed to lobby for increased funding and capacity for land
management fromCivil society working on land issues need to work in harmony and
collaboration with government to increase impact eiffielctiveness of programmesastly, here

is need for intensive capacity building in the land sector to ensure effective land management.
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3.3.1.5Inventory of public land is accessible to the public [LGI 12 (V)]
The expert panel upon discussions agde t h at Allthe iM@arhationin thedpublic land

inventory is only available for a limited set of public property and there is little or no justification
why records are not accessibleand information including that of public land is not pulylic
accessible and most public land is not properly surveyed and surrounding communities do not
know boundaries of public land except when there is a dispotermation and maps are
available but only at deeds registry in Lilongwe and can be obtainedoagorent of search fees

of MK5000.

It is therefore, recommended that there videle dissemination of how land informatias
managed and can be accessed in order to enhance information sharidginformation
management should be decentralizedligtrict and local levels to allow more people to access
the information. In addition, dfferent media should be used disseminate and share land
information.

3.3.1.6The key information on land concessions is accessible to the pullicGl 12 (vi)]

According to the panel expert)a key information for concessions (the locality and area of the
concession, the parties involved and the financial terms of the concession) is recorded or
partially recordedbut is not publicly accessibldét was noted that records and information on
concessions and land allocations is availakih the Ministry of Landsbut is not publicly
available or accessibland @mmunities and stakeholder are not properly informed when
concessions are granted e.g. minlnggnsesas tlese have implications on land rights.is
thereforecritical thatgovernment ensure that all land transactions are made transparerttig and
informationdisseminatd to the public and concerned stakeholdesimgappropriatanedia

3.3.2Justification and fairness of expropriation procedures (based on LGL3 and LGI-14)

3.3.2.1There is minimal transfer of expropriated land to private interestsl{(Gl -13 (i))

Based on the Land Acquisition A¢Cap. 58:04) the Minster is empowered to acquire land
wherehe considers it desirable or expedient in the interest of Malawians to do so. The Minister
may acquire the land either compulsorily or by agreement after negotialibasguiding
principle is that the affected properties be compensated for the losgrinofomoney or are
replaced with equivalents elsewhere. The process of identifying the affected persons and scope
of properties as well as assessment is the responsibility of the government.

Under the Town and Country Planning Act, the Minister responsible for Physical Planning may
declare an area as a statutory planning area. The effect the declaration of an area as a town
planning area is that the area becomes subject to statutory plammtrglss According to

current legislation, any customary land within the area so declared as a planning area becomes
public. The declaration of an area as a planning is therefore invariably a form of expropriation of
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land. The tenure holders are entitled compensation. However, in many instances tenure
holders are not immediately compensated after such declaration. Large parts of the areas
declared as a planning area are usually premature for development and remain rural in character
for a long period otime. As such there is no urgency to compensate and resettle the tenure
holders. When an area is due for development, compensation is paid, usually not in a timely
manner and is not fair. In calculating the compensation, land is considered of no vatbhe and
valuation only reflects improvement on the land.

Under current legislation, once an area is declared a planning area, the status of the land changes
from customary tenure to public landlVithin city boundaries in Malawi, customarily held land

is taken over as public land with, in theory, compensation and relocation for the chief and his
people. However, much of the compensation is still outstanding and relocations have been
neglected (UNHABITAT, 2010). This applies equally to all areas subject teeatension of the

existing planning area Other circumstances that customary land acquires pulblit d&atus

include aksignated nature reserv@erests national parks and game reserygg)blic roads

public institutions such as schools, hospitalsyegoment offices, houses for public officers)
national railway line historic and cultural sitesPublic land may also be created through
surrender, termination or fallirg of any freehold or leasehold.

There are no comprehensive statistics on theuamof land annually expropriated. It can
however, be mentioned that land acquired for purposes noted above is invariably used for the
purpose it is acquired. Land in urban areas is an exception, since the government leases the land
to private individual®or companies who hold and occupy the land to the exclusion of all others.

As noted earlier, the land reverts to government upon surrender, termination orifallihg
leasehold.

Records at the land registry indicéit@at somdand have been acquired ggvernment for public

use including onservation (forests, game reservasd national parks1,781,936.8 ha), public
roads (10,355.4073hapublic infrastructure (schools, health facilities etn)d hstoric and
cultural sitesAccording to estimates biype Public Land Utilisation Study(US) of 199§ the

four major urban areas of Lilongwe, Blantytdzuzuand Zomba occupy 120,000 ha of land
which is 5.6% of all the public land in the country. The situation is unlikely to have changed
much over the yearas there has been no extensive extension of the city boundaries. For
example, the new Lilongwe Urban Structi?lanadded 12,000 ha to accommodate growth to
2030. In view of the foregoing, it can safely be stated that less than 10% of land expropriated i
the past 3 years is used for private purposes on the basisllthia¢: land expropriad for the
purpose stateds used for the purpose it was acquired and is thus not avadalpevate
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property less than 10 percent of all the public land in thentty is under urban development
andth er e h as n 6t urbdamepansian i the past thneeeyears.

The expert panel also noted that there has He#a land (<10%) expropriated and used for
private interestThe only examples they could mention were on proposed Nsanje Port city for
urban expansion and wunder Wor | d Cdmnanky Basech d e d
Rural Land Development Project. This has involved the state obtaining land from custardary la

(in case of Nsanje port) to allocate to private developers and from private leasehold estate
holders (in case of Kudzigulira malo project) to give to landless or land constrained rural
farmers.

The expropriation of land for urban development indiyeentails change of status of the land

from customary tenure type tpublic land and then tgrivate land through creation of
leaseholds. The Malawi National Land Policy and the Land Bill has proposed the creation of
customary estates which will have eedhold/priate land statusUnder this arrangement,
leaseholds will be created out of customary estates and the land transactions will reflect the true
market value oftte land and improvements onTtis will address the current concern of unfair
compemsation for land and property acquired compulsorily.

3.3.2.2 Expropriated land is transferred to destined use in a timely mannetGl -13 (ii))

The Land Acquisition Act (Cap 58:04) provides the statutory basis for the Government to
acquire any piece of larfdr public use. Under Section 3 of the Act, the Minister responsible for
land matters may acquire any piece of land, either compulsorily or by agreement. Where such
land is acquired, compensation is paid to the land owner as may be agreed upon onetktermi

the Act. The practice is that, once the government has an approved project and funding has been
secured, the process of compensation is initiated through sensitization meetings by the traditional
leaders, and assessment is done and compensationTpagdprocedure ensures that invariably

all the land expropriated is transferred to its destinedInssases of urban expansion, the land
expropriated may not be mature for development as development happens in a phased manner.
In this regard, land thais expropriated may remain vacant for many years before actual
development takes place. This attracts squatfing

In general, it can be said that in Malawigpma than 70% of the land that has been expropriated in

the past 3 years has been transferred weissineduse.This is based on expert opinions as there

is no recorded information to precisely support thlge fact that land in urban areas can remain

for many years before development takes place may require some strategies to deal with the

25Data source: Public Land Utilization Study PLUS; Land Acquisition Act, Land Act, Lilorigwe Registry,

Lilongwe City Development Strategy 201@2015. The data is outdated but expert judgment suggests that the data
is largely accurate today looking at urban development trends and patterns where most development is
accommodated within the cfimes of the existing city boundaries.

26Data sourcetand Acquisition Act, Lilongwe Land Registry
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problem of over bounding. While land use planning should ensure that adequate land is reserved
for future development, the plans should be realistic about the lahdstlikely to be put to
intended use within the planning period.

3.3.2.3Compensation for expropriation of registered property[LGI 14 (i)]

The panel expert anal ys Where prbperty eisd exptropriated, i n
compensation, in kind or in cash, is paid so that the displaced households have comparable assets
but cannot maintain prior social and economic statug/asnoted that the valuatioat the time

of valuation may be appropriateut there are always delays in paying compensation by
government due to budgetary constraints. All compensation is done by government through
Office of President and Cabinet. In a number of cases, government fails to pay compensation and
relies on develogrs to pay compensation. The delays in effecting compensation affect the
attainment of prior social and economic status for those who have lost their land. According to
the law, valuation report is valid for six months after that if compensaiorot male the
property needs to be reassessed. This provision is often ignblest do not receive
compensation within 1 year. The process is implemented with some discretion. Delays in
payments and failure to implement atsodue to political sensitivities.

According to the expertshe process of assessment of compensation is basedr&at value,

heads of claim by the ownesgpecial value of the ownginjurious affection (e.g. subdivision
made) severance allowancand dsturbance allowancd-or busines®ntities, goodwill of the

owner is also taken into consideration when determining compensation @alm@ensation on
agricultural land is based on yield loss and not market value of the land as in most cases land
under customartenure is considered to Vlittle or no value. The matrix below provides more
assessment on the compensation process (based or panelescotes).6

Table 13: Assessment of process of compensation

Status Fairness of compensation Compensated Timeliness of Implementation Comments
rights compensation
Registered Compensation enabling Some secondary  Most do not Implemented with  Delays in payments and
urban property comparable assets but not rights recognized receive some discretion failure to implement due to
maintenance of social and compensation political sensitivities
economic status within 1 year
Registered rural Compensation enabling Some secondary  Most do not Implemented with ~ Same as above
property comparable assets but not rightsrecognized  receive some discretion
maintenance of social and compensation
economic status within 1 year

It is therefore, recommendethat governmentshould improve on timeliness of effecting
compensation and minimize on relying on developers for compenséhere is alsmeed for
more funding in government budget for compensatimupled withdecentralization of payment
of compensation functions thstrict councils to assist in speeding up the process.
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3.3.2.4 Compensation for expropriation of all rights regardless of the registration status

[LGI 14 (ii)]
The

expert

opi ni on Compensdiionie kind or imeasls, is paid faoree t h a't
unregistered rights (such as possession, occupation etc.), however those with other unregistered

rights (which may include grazing, accesgsithering forest products gtare usually not paid
compensationThis is becausalthoughsome secondary rightare recognizeaot all right are
assessed for compensation e.g. grazing rights, access Tighks14 shows the legal provisions
supporting compensation process.

Table 14 Legal provision enabling compensations

Affected Party Legislation Provisions
Land Public Roads Act 1 Paymenbf cash compensation based on loss or
Owner/Occupier (Cap 69.02) damage or destruction to structures. No compensati

on land.

Public Roads Act 1 land owners are entitled to reasonable compensatio
Land
: (Cap 69.02) offered by government on customary land
Owner/Occupier ,

1 land owners can be compensated for land to land if
alternative land is available.

1 land owners can be compensated for land to money
there is no alternative land or if the offered alternati
land is not economicallproductive

Public Roads Act  f no compensation to improvements on land within ro
Land (Cap 69:02) tiofd
Owner/Occupier p o reserves ( sect )

1 no compensation to squatters unless they occupy tr

land continuously for a period of more thagears.
Land Land Acquisition 1 The law stipulates that compensation based on
Owner/Occupier Act (Cap 58:04) assessment done ggvernment and agreed by partie

1 The law stipulates that compensation given when la
is acquired.

1 The law stipulates that compensation naéxoeed
market value.

Land Land Act(Cap 1 reasonable cash compensation to loss of affected
Owner/Occupier 57:01) persons for loss of land
Land Owner/Owner Customary Land 91 The lawfavorsland for land compensations

(Development) Act

(Cap 59:01)

Below isthe summary assessment of the supporting matrix
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Table 15: Summary of compensation

Status Fairness of Compensated  Timeliness of Implementation Comments
compensation rights compensation

Unregistered urban property Compensation Some secondary Most do not Implemented with Delays in
enabling rights receive some discretion compensation by
comparable assets recognized compensation government
but not within 1 year
maintenance of
social and
economic status

Unregistered rural property  Compensation Some secondary Most do not Implemented with Same as above
enabling rights receive some discretion
comparable assets recognized compensation
but not within 1 year
maintenance of
social and

economic status

3.3.25 Promptness of compensatiofiLGI 14 (iii) ]

The analysis of the panel experts skowh aessthan 50% of expropriated land owners receive
compensation within one yegar i n .Mwds@aoted that if it involves a private developer, the
process takes less time as the developer is asked to pay compensation but if it is only
government, the process takes lombge recommendations put forward by the paneirmstkide

that government shouldlecentralize compensation paymemtd thee is need to sensitize
communities on the rights and responsibilities with respect to compensatidhe#.golein
valuation process.

3.3.2.6Independent and accessible avenues for appeal against expropriatihGl 14 (iv)]
The panel experts noted thaidependentivenues to lodge a complaint against expropriation

existin Malawi at different levels through the court system or the office of the Ombudsman
However,there aresomeaccess restrictionsecause of the cost incurred to access these services
such as transport and legal fees as snakonly be accessible by mithcome and wealthy)it

was also notedhat most communities do not know their rights on compensasosuch they
may not know ofiny existence of such avenues or the need for accessing them

The recommendations put forward on this dimensibimere is need to establish local land
tribunak to deal with appeadtructureat local levelas is proposed in the draft new land.bit

the first instance, village level land disputes will be heard billage Land Tribunal(VLT)
comprised of the Village Headperson and at least four elected members of the community
including womenAppeals from the Village Tribunal should lie with t@eoupVillage Tribunal

(GVT) that should also serve as a tribunafidt instance for cases in which the village setting
may not be appropriat@raditional Authority Land Tribuna[TALT) will hear appeals from the

GVT. Appeals from the fRaditional Authority level should lie to theDistrict Tribunal of
Traditional AuthoritiegDTTA) at the District Level. Any appeals from the District Tribunal of
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TAOGs shoul d | Centraldland Settterhent Boa@CLSIB)Y) eot theHigh Court
However, here is need teensitize local communities on available avenues for appeal.

3.3.26 Timely decisions regarding complaints about expropriatiorfLGI 14 (v)]

The panel expert opi ni Afirstiostance decison hds been meacheddn  wa
for more than 80%of the complaints abougxpropriationlodged during the last 3 years
However,it was noted that thi©nly applies toreceivel complaints. The challenge is that most

people in the rural areas do not lodge complaints or they do not know where to complain or
appeal.This calk for the need for community sensitization and awareness to improve community
understanding of their rightsnd the avenues for redress of any violations of their rights.

3.3.3Justification and transparency of public land transfers (based on LGI15)

3.3.3.1 Public land transactions are conducted in an open transparent mann@rGl -15 (i))

The Land Act (Cap 501) empowers the minister responsible for lands to dispoaryopublic

land that becomes surplus to the requirements of Government, the Minister or a local
government authority by notice published in the Gaz@tte.process for disposal of public land

by both the central government (Ministry of Land and Urban Development and Local
Authorities) involves submission of an application which is considered by an allocation
committee. In theory, the committee is suppose allocate plots on first come first served
basis. However, the process is far from transparent and recent newspaper reports suggested that
the higher authorities exercise pressure to ensure that highly placed individuals get preferential
treatment andsome allocations of residential plots were made to individuals who never
submitted any application.

In the past, plots were offered at subsidized rate and as a result the revolving fund established to
ensure opening up on new areas for development coatdbe sustained. Currently,
development charges are closely matched with the cost of providing infrastructure. Due to high
demand for all categories of plots, plots acquired through the government or local government
allocations are sold on the open nwrkalbeit illegally, at a much higher price than what is
collected by the government in development charges. This, in itself, is an indication that the
government and local authorities are offering their plots at lower than the market rates. Prices
for undeveloped plots offered by individuals or by estate agents are usually over 50% more
costly than what the government charges. This has introduced speculation where people are
benefitting from multiple allocations of plots for sale on an open marketer@ment has of late
started a campaign to stop the illegal sale of undeveloped plots, but it is doubtful if the campaign
is yielding the desired results. As long as plots are allocated in a manner that is not transparent
and offered at a price lower thametopen market value, the illegal sale of plots will continue to
flourish.
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The Lilongwe City Council has expressed concern on overdue payment of development charges.
It has been observed that while individuals are reluctant to pay what is due to the Council;
acquisitions through third parties are paid for immediately or witlsihoat period of time. This

is even the case in unplanned settlements, confirming an imbalance in the land market. It is also
important to mention that due to high demand for residential plots, there are many instances
where plot allocation is done in awe of provision of infrastructure.

The share of public land disposed of in the past 3 years through sale or lease through public
auction or operienderprocess is less than 50%he government including the local authorities

do not use public aucticor open tender process to dispose of public land. As mentioned earlier,
public land in Malawi is disposed of through allocation committees. The general public is not
provided with any information regarding the frequency of the meetings of the comntigee, t
number of people who submitted application/on the waiting list, committee resolutions and the
names of the individuals allocated plots. As such the process is seen by many as lacking
transparency.

As highlighted in the table below, tipeocess for #&bcating land for all categories is not done by

open tender or auctiolbut by ways other than open tender or auctitime considered market
values are less than 50% of the market prices for all allocated lands.

Table 16: Process ofland allocation

Destined use of allocated land | Area leased out/sold in Transparent process Consideration compared
last 3 years (ha) to market values
Residential 14,485 3 3
Agriculture & NR 17,465 3 3
Manufacturing 1458 3 3
Commerce/building Combinedwith above 3 3
Tourism 978.5 3 3
Codes: 1 = All open tender or auction; | 1 = At market prices for similar
land;
2 = Most by open tender or an
auction; 2 = A greater than 50% market]
prices;
3 = Most other than open tendg
or auction. 3 = Less than 50%market
prices.

*information only obtained for Lilongwe. There is no information regarding area leased out/sold in last 3 years for
other areas at the central registry.
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To make the disposal of public land more transparent and equitable, the government should
make public the information leading to the allocation of residential plots to individddls.
government and local authorities shoplablicize list of applicantsncluding when applied and

those who have been allocated lakdr major developments such as hotels, manufacturing
plants, shopping malls, office blocks (especially in prime areas , such as city centres) the
government should consider adopting an openetead an appropriate process for disposing of
public land. The use of open tender process would help curb speculation and only those bids
demonstrating adequate financial capacity to develop the plots would be successful. For
residential plots, preferencshould be accorded to first time applicants as long as they
demonstrate some capacity to develop the plots.

3.3.3.2 Payment for public land sales/leases are collectgds1 -15 (ii))

The percentages of payments of development charges are based on eBtmaties Ministry

of Lands and Urban Development and Lilongwigy Council Housing Departmeniore than

90% of the total agreed payments are collected from private parties saléhease of public
lands.The Government has recently been more aggressicollecting development charges.
Failure to act on demand notices has resulteéponssession of the allocated plots. In a country
where political patronage is still very common, it is conceivable that the authorities do not
exercise their powers oépossession equally across the b&ard.

It is important to mention that while a good percentage of the agreed payments are collected
from the private parties, the payments are not always paid voluntarily. In some instances
payments are made after threafsrepossession. Where individuals are unable to pay for the
plots, there is nothing to stop them from selling their plots at an open market value, and the seller
would still make a profit from the proceeds after paying in full the development chargedein

to level the playing field, it is important that the transactions regarding public land are subject to
public scrutiny. For example, repossessions and reallocations should be known to public.

It should also be noted that although initial paymeresfelopment charges when allocation has
been made is usually complied withbayment of land rents are not always complied by
occupants The government also does not have sufficient capacity and resource to collect land
rents or enforce payments. This sdtr strengthening of the public land authority with financial
and human resources to enforce collection of land revenues.

3.3.3.3 Public land is leased and/or sold at market prices (L&L5 (iii))

In the absence of public auction or open tender processes, the public land is not leased at the
market price. The central government, local authorities and Malawi Housing Corporation use
plot allocation committees and the prices are determined on costergdoasis. With the
demand for plots, especially for residential purposes, far outstripping the supply, it can be

27Data source: Lilongwe City Council and Ministry of Lands and Urban Development
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concluded that there is a gap between the official price and the market prices. In addition, the
fact that third party transactions attracices much higher than those offered by the government
also suggests that the official pricing is artificially determined and is below the market price.
Public land is managed either by the central government minjstitedawi Housing
Corporationand Iacal authorities. On the central government side, there is no single Ministry that
is responsible fothe management of public lanttrigation schemes are managed by the
Ministry of Agriculture, Irrigation and Water Development; nature reserves are mariaged
Ministry responsible for natural resources, and land under public infrastructure is managed by
the responsible sector, while public land under urban development is directly managed by the
both Ministry of Lands and Urban Developmentalawi Housing Caooration and local
authorities

The Investment Promotion Act (Cap. 39:05), commits government to ensure that land for
industrialand commercial uses is readily available to investors. The Act places on government
the obligation to provide the necessarynfeavork to enable private investors to develop
industrial sites, including subleasing to other investors. No distinction is made between local and
foreign based investors. Experience has shown that there is less competition for plots in
industrial parks. Foexample, investors have been slow to occupy plots in Chirimba and Area 28
in Lilongwe. In Lilongwe, most of the plots are now being used for warehousing.

The local authorities are responsible for management of some of the public land within their area
of jurisdiction. This land is predominantly in the high density traditional housing areas and local
centers In such cases, the local authorities is responsible for planning, surveying and
demarcation of plots, the provision of basic infrastructure, the allocation of plots and collection
of development charges and settlement of disputes.

Section 12, of théMalawi, Housing Corporation Act (Cap. 32:02) empowers the Corporation to
apply for grant, lease or other disposition of land in accordance with section 5 of the Land Act
where it requires any customary land for the purpose of carrying into effect its temndder

the Act. In this regard, MHC is also responsible for management of some public land in the
cities, as well as in small and medium sized udznters MHC also uses the committee system

in the allocation of their plots. MHC is alsalaveloperanddelivers completed houses, largely

in the high density permanent categ8ty.

Public land israrely or never divested at market prices in a transparent process. As per the
foregoing discussion, it is evident that public land in Malawi is priced bélenmarket price

and the process of its disposition cannot be described as being transparent. A lot of secrecy
surrounds the allocation process making it susceptible to corrupt practices. The pricing of public

28Data sourcetilongwe City Council, Ministry of Lands and Urb@evelopment, Investment Promotion Act (Cap.
39:03), Report of the Law Commission on the Review of the Land Related Laws, Government Printer, Lilongwe,
March,2010.
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land should take into consideration the neargrices in the interest of equity. The government
should adopt more transparent forms of land allocation, especially in the more prime sites. This
could include making information more readily available for public scrutiny and where
appropriate, open teler procedures should be adopted to level the playing field. In case of land
for investment, the Special Commission on the Review of theridated laws noted that two

much responsibility is given to government in terms of making land available fcstnmeet.

The same reasoning could be extended to residential and other uses. There should be more

private sector involvement in the delivery of serviced plots and the role of government should be
restricted to that of regulation.

3.4 Public provision of land information

This thematic area on public provision of land information comprise of four land governance
indicatorsLGI 16, LGI 17, LGl 18 andLGI 19). The four indicators are subdivided into several
dimensions as illustrated in tEgror! Reference source not found.below.

Figure 7: Framework for public provision of land information

Theme 4: Public provision of land
information Dimensions
Indicators

(i) Mapping of registry records
(i) Relevant private encumbrances
(iii) Relevant public restrictions

s LGI-16:Completeness of . (iv) Searchability of register
registry (v) Records accessible
(vi) Timely response to search
o) LGIHLT: Reliability of

records mom» () Customer satisfaction focus
(i) Registry up to date

(i) Cost of registration
(ii)  Financial sustainability

accessible, sustainable (i) Capital investments

LGI-19: Transparency (i) Fees available publicly
(ii) Informal payments discouraged

(iii) Public land disposal modalities

—) LGI-18: Costeffective, —
—) )

3.4.1 Reliability of land registries (based on LGi16 and LGI-17)

3.4.1.1 Mapping of registry records [LGI 16 (i)]

The panel members noted that registration in urban planning areas is based on deed plan signed
by the Surveyor General. However there are problems in deed plans in th&irtegor

Generad s o liag not lkeen updating the main map due to human capidaffim@ancial
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deficiencies at Surveys Department. There are also some reported malpractices resulting in fake
deed plans being produced. For rural estates, registration has been based on sketch maps and not
fully survey maps.Recently, the Ministry of Landsnnounced that sketch plans are not
permissible for registration but only full survey maff®ugh this will require capacity building

in the Survey Departmet. However, in the short and medium run, use of satellite imageries and
handheld GPS would be alstion. According to thepanele x p e Betwesen 7086 and 90% of
records for privately held land registered in the registry are readily identifiablaps m the

registry or cadastréAccording to central land registry officials, the figures are clos&0t®6
because according to them pr o@eryregistered propérty b e
must have glan However, someaegistry map sheets are in poor state of repairraalleit

difficult for identification.

3.4.1.2 Economically relevanprivate encumbrances are recorded [LGI 16 (ii)]
The current si t u&dlevantmprivatemenddrabrancesi are iresordedrcansistently

and in a reliable fashion and can be verified at low cost by any interested Alarglevant
encumbrances are recordad the charge registeand can be obtained at the registry upon
payment of search fees of MKSQOThere are two types of registers i.e. Deeds and Charge
registers but they refer to one facility. They are therefore, recordetlysglde with the registry.

The encumbrances include mortgages, cautions or court orders and disputes over that property.
The main challenge noted is that the land registry is not properly supervised and organized
that some encumbrances may not be ressbai people may obtain information without payment

of search feesThere is inconsistency of practice across the three registry offices, Lilongwe,
Blantyre, Mzuzu. The BESTAP project is attempting to address this through the introduction of a
standard opations manual, IT and a more structured approach to staff training.

3.4.1.3Socially and eonomically relevant public restrictions or charges are recorded [LGI
16 (iii)]

According to the experts on tlmaneland the registry, the current status for ttisiension in
Malawi is that relevant public restrictions or charges argually recorded and in a reliable
fashion and can be verified at a low cost by any interested [@ziterges e.g. search fees are
recorded and paymeate made at a central accountice. For security reasonsnty registry
officials are allowed t@nter andearch documents in the registry

There are very few public restrictions that carcbesidered and these misgludepublic roads

and road reserveseserved areas, historicgites and other protected arelewever, here are

many valuable uses of land that are not protected. These include river line areas, forest areas,
national parks, watershed areasd mountains. These are considered to be public land but
nobody has titleleeds over them as they are easily encroached or misiusese require their
restrictions to be clearly recorded and publicly disseminated.
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3.4.1.4The registry (or organization with information on land rights) is searchable [LGI

16 (iv)]

According toregistry officials, in the land registry you use the parcel number. In the Deeds
Registry you will require the deed reference number to constitute a seaktalawi, the Parcel
Number is used to identify you and your particulars when searching fomeéots! in the
registry. This means that the title deed number represents the parcel to identify you and your

property.

However, some locatuthoritiese.g. City Councik also keep some form of land records
registriesregarding their areas @irisdiction. Such data is useful when renewing city rates and
recording properties existing in their areAslocal level acomprehensive program to compile
and reorganize leasehold recofdsgistered landand all supporting documents by location and
according to the Traditional Authority was commissioned to prepare the records for transfer to
their eventual District Land Registry Offices.

The Ministryof Lands, Housing and Urban development with support from the World Bank and
other donors (under BE®WP Project) and with technical support from Land Equity International

is undertaking an initiative to modernize and computeitie and deeds registration systems
and preserve the current manual land records through digitization. All manual recortieéave
scanned and digitized and efforts are currently underway to put in place a modern and
computerized system of land registries within 2011/2012 finaye&.

3.4.1.5 Accessibility of records in the registry (or organization with information on land
rights [LGI 16 (V)]

Copies or extracts of documents recording rights in property can only be obtained by
intermediarie® and those who can demonstrate an interest in the property upon paymntent of t
necessary formal feditle holder can get a copy of a deed plan from the surveyor general upon
payment of MK1500. A title holder can also get copies of land title and land certificates from the
registry upon getting police report and payment of charges. Lawyers may also request
information from the registry using aaseh warrant issued by the courts.

29|ntermediaries in relation to interested parties in land ownership records could imzfades, lawyers,
and providers of housing finance etc., who assist with dealings in land.
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3.4.1.6 Timely response to a request for access to records in the registry (or organization
with information on land rights) [LGI 16(vi)]

Copies or extracts of documents recordiigits in propertycan generally bebtainedwithin 1

week of requestonsidering that all extracts of documents from the registry have to be certified
by the land registrar and this may take some tiA®.long as all necessary documents are
available, tle reqistry officials try their best to provide timely information.

3.4.1.7 Focus on customer satisfaction in the registry [LGI 17 (i)]

The panel experts felt thttere are meaningful published service standards, but the registry does
not actively monitoits performance against these standatdsording to the registry officials

their work is guided bytandardgrovided in Registered Land Act (Cap 58:BEnce strive to

do the best in assistirigeir clients and monitoring their performand@éechallenge may be that

the law is not publicly disseminated for the public to understand the standards folh@mmed,

the development of a User Guide to Services under the BESTAP piidjedither challenge is

the limited capacity of the registry botbirhan and financial to deal with customer demands

It is thereforerecommendedhat the governmerghould enhanceapacity of the registry both
human, financial and equipmenthere isalso need tosensitizethe general public orhe
available standards dmheir role to monitor performance of the registry.

3.4.1.8 Registry/ cadastre information is ugo-date [LGI 17 (ii)]

Registry/cadastre information is not Tapi date because the responsible authorities or
organizations are seriously untstaffed anchave archaic technology which is very slow. Much
effort must be put into capacity building and development in terms of both human resources and
capital (equipment). These should be underpinned by availability of enough financial resources
on a continuous dsis. Accessing modern technology without enough operational cost will just
further impoverish the organizatis.

Visits to the Ministry of Lands, Housing and Urban Development revealed the deploring
situation regarding human resources, cajégqlipment, space, furniture, storage and buildings)
and the low levels of financial subventions made to the organization. Because of the vicious
circle of low levels of resources and poor working environirtéet capacity to generate income

is very minimé& The traditional approach to work ethics is contributing handicap of any progress
on the road mapThis is a serious issue that the Ministry need to get to grips with ahead of
completion of the BESTAP projects otherwise there will be a lot of wasted effo

There is high vacancy rate in all technical departments of the Ministry of Lands, Housing and
Urban development. Currently the ministry has a 69.6% vacancy rate for technical staff (933
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vacancies for technical staff out of the required 1340). For example the department of Physical
Planning has a vacancy rate of 54% and the most affected functions are supervision, monitoring
and evaluation. These functions are important for the orderlglal@wment of the environment

both in rural and urban areas.

Between 50% and 70% of the ownership informatioremistry/cadastre is ui@-date Ranking

of this dimension was done by comparing existing cadastre with the physical situation on the
ground. t will not be exaggeration to indicate that a mismatch exists between cadastral maps and
actual situation on the ground. It wasted that there is a time lag for records to be updated once

a transaction has been effected.

3.4.2 Efficiency and transparency of land administration services (based on LGIL8 and
LGI-19)

3.4.2.1Cost of registering a property transfer [LGI 18 (i)]
The procedures or documentation required for registering a property transfer involve the
following activities which bear costs assated with their transactions as percentages

a) Documentation.

b) Creation of deed if necessary.

c) Signature and attestation by witness.

d) Delivery of documents.

e) Stamp duty (tax).

The cost of registering a property transfer at the registry is a fixed rate 500OKwhich is
considered to be lowy the registry officials although some poor clients still complain that they
cannot afford this feeHowever me needs to engage a lawyer for such transactions and they
charge transfer fees and consent fees. Legal charges may go up to 10% of the value as such this
raises cost of registration. There are also many institutions dealing with land management and
this aeates unnecessary beauracrdicis therefore safe to conclude that the cost for registering
property transfer is equal to or greater than 5%o0f the property value.

In traditional housing areas, the transfer cost is MK2000 and what is needed is tlwalphysi
presences and identity for the own@&his is less than 1% of the property valUdere is
however, aneed for civic education to make the general public aware of most of the costs
associated with land or real property transactions.Mimgstry of Landsmust play a major role

of civic education.

3.4.2.2 Financial sustainability of the registry [LGI 18 (ii)]

According to the experts consulted including the central registry offictadsrdgistry is not
financially viable and cannot sustain itself through the fees it collects. Comparing the amount of
collected fees and the expenditure requirement for operation on the monthly basis, the
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expenditure is reported to be high although dedirigures could not be established both at
Blantyre and Lilongwe registrieg.otal fees collected by the registry are less than 50% of the
total registry operating costdlost of the fees are fixed rates and are considered low by the
officials.

The goverment need$o work outarevenue generation system for the Registry moditorits

operation costs foa periodof say one yeaso asto computeworkable fees which can initially

sustainits operationsln the long run interventionshich could lower opettional costs should

be adopted. There is an ongoing study to undertake financial and economic analysis of the land
information management system pilot projects for Mchdigirict and Lilongwe. The main goal

of assignment is to determine the financiadd aeconomic viability of the LIMS for the
improvement of land transaction services. The overall objective is to develop financial and
economic options that wil!/ ensure that <client
known, visible and outweigtine costs.

3.4.2.3 Capital investment [LGI 18 (iii)]

Current capital investment in the registry system is low and ridbiigiate. There is lack of
adequate good furniture, equipment, stationery and storage facilities. All these have an effect on
time for searching information. The situation is not any dfférfrom the otheregistries in the
country.

There is little or n@apitalinvestment in thesystem to record rights in lan@ihere are low levels

of investment (capital, human, equipment) in the registry as in any other government department.
For the gstem to be operating on a bettevel there has to be massive modernization of the
registries with equipment upgrade and incrdabadgets. Initiatives through the BESTAP
project to support capital investments for the registry covering the nationat affid three
regional officesare in progressMore than US$1million is being invested in physical capital
including computers, software and networking systems for the registry. The equipraento

be installed in 2012. The project is alswolved incapacity development of existing staff.

3.4.2.4 Schedule of fees is available publicly [LGI 19 (i)]

A clearschedule of fees for different services is publicly accesaidedisplayed in the registry

and receipts are issued for all transacti@msvernmat periodicallypublishes schedules through
government gazette but this may not be accessible by the majority and the information is not also
publicized through other media forunf®eoplealsodo not appreciate thetionale forexisting

land transaction fees because thieyeno transparency anpublic involvement during their
formulation.
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3.4.2.4 Informal payments discouraged [LGI 19 (ii)]

According to the panel experts,eochanisms to detect and deal with illegal staff belaate

largely nonexistent. Members noted that sestaff in theMinistry of Landsare supposed to
supervise and monitor the operations of the registry but there are no established mechanisms to
deal with illegal staff behaviorHowever the registry offials in Lilongwe indicated that
although incidences of illegal staff behavior happen, they are dealt with promptly using available
rules and procedures in the government senfiaaught The Anti Corruption Bureau also
investigates and takes action ohraported cases of illegal staff behavielating to land

To improve the operations of the registry, the government should increasgeissmentin
human capital for the registry to includiéversetrained personnel such as lawyersd land
administratorsSecondly, registry systems netedbecomputerizd, modernize and networkd
to check illegal practices and speed up registry presegs improve staff capacitystudy tours
and attachments for staff of the registvpuld help throughlearningwhat other registries are
doing in other countrieand monitor implementation of the same.

3.5 Dispute Resolution and Conflict Management

This thematic area covers 2 Land Governance Indicators (LGI PGI&1) relating to dispute
resolution and conflict management in the land sector. These indicators are further subdivided
into a number of dimensions as depicted inRigeire8 below.

Figure 8: Framework for dispute resolution and conflict management

Theme 5: Dispute Resolution and
Conflict Management Dimensions

Indicators

(i) Conflict resolution accessible
(i) Informaldispute resolution

. LGI-20: Assignment of — (iif) Forum shopping

responsibility (iv) Possibility of appeal
> LGI-21: Low level of (i) Conflict resolution affordable
pending conflicts S (i) Conflict resolution timely

3.5.1Accessibility of conflict resolution mechanisms (based on L&20)

3.5.1.1Accessibility of conflict resolution mechanisms [LGI 2(Q(i)]

The Constitution of Malawi provides for an elaborate judicial system fvagistrates couris

High Courtto the Supreme Court of Appedal deal with settlement of any disputédsy matter

requiring redres can be dealt with adequatéhyough these systemi$ is important to note that
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jurisdiction to deal with land matters issttibuted amongst several bodies that have jurisdiction
to deal with the matters at first instance, namely:

The High Court

The High Court has unlimited jurisdiction to deal with all legal issues, this includes all land
matters, as a court of first imstce. Most reported cases concern cases dealt with by the High
Court.

Resident Magistrate Courts

Resident Magistrate courts have limited jurisdiction in land matters because by Section 39 of
the Courts Act, Magistrates Courts are prohibited fomtermining any civil mattewhenever

the title to or ownership of land which is not customangd is in question

However, Section 156 of the Registered Land Act empowegsiates Courts to deal with

Civil suits proceedings relating toownershipor possession of landr a lease or charge
registered under this Act or any interest in any such land if sl@m does not exceed £200.
Concurrent jurisdiction is given to the High Court for claims in excess of £ 208d@ever
Sections 36 and 37 d¢iie Land Act empower magistrate courts to deal with matters where there
has been unlawful occupation of private land. The same jurisdiction was extended to Traditional
Courts under the now repealed Traditional Courts Act.

Local Courts

Act No 9 of 2011 dsblishes the Local Courts. This Act empowers the establishment and
jurisdiction of Local Courts in areas that the Chief Justice deems appropriate. This Act repeals
and replaces the Traditional Courts Act. The President assented to the Act. The LocaRCourt
does not confer on local courts jurisdiction to deal with land matters. The general tenor of the
institutional legal framework is that eept in limited circumstancesurrently provided
substantial land matters whether at custom or common law mdsalievith by the High Court.
Magistrates Courts may deal with the specified jurisdiction conferred on them.

In addition to the court system, there is also a local level dispute resolution system especially
applicable to customary land tenure. The ladaéfs at village and Traditional Authority levels
provide first line of dispute resolution at local level. Beyond the local chiefs are the district
councils headed by the district commissioner who also deal with land disputes as a referral point.

Disputeresolution of land matters is currently unsatisfactory in that multiple players are involved
in the process. The main players are currently chfisovnership and inheritance), District
Commissioners (for and on behalf of the Administrator Generalplogritance and succession,
and the acquisitionfocustomary land for public use, the High Court generally and Resident
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Magistrates courts (in limited case$helimited jurisdiction conferred on Magistrates and Local
Courts excludes access to courts bgrge number of the rural population, who have to do with
informal proceedings before chiefs.

An important aspect of th#&lalawi land policy is theproposal for theestablishment of a more
democratic and transparent land conflict resolution system in dha bf District level and
Traditional Authority level Land Tribunals. The lowest level of this system is the Village Land
Tribunal (VLT) that is to be headed by the village headperson and in addition has at least four elected
members from the village inaling women. Appeals from the VLT will go to the Group Village
Tribunal (GVT) that consists of the Group Village Head assisted by four Village Headpersons. This
is also the appropriate place for land disputes that go across the borders of the villagegangh

The TA Land Tribunal (TALT) will deal with disputes related to customary land within the TAs and
appeals from GVTs. The Chief will chair the TA Land Tribunal and the Tribunal will consist of
minimum four members from the community including wom&he Special Law Commissioon

the review of land related lawprovides more detailed guidelines for the Central, District and TA
Land Tribunals (Customary Land Bill, Part 5). Among others it specifies that the TALT shall consist
of six members of the camunity appointed by an Area Development Committee, two of which shall

be women. At least one of the members should have legal or administrative experience. The other
three shall be appointed on the basis of their knowledge of the area, including bowartthpesple
settlement, their experience in handling social issues, and their good standing in the Community. A
further requirement is that a member of a Customary Land Committee shall not be eligible to be
appointed to the Tribunal. Decisions by the TAndarribunal will be with simple majority voting.

These provisions await enactment of the new land laws to be effected.

The overall current situat i olnstitwtions for prowedmga ds t o
first instance of conflict resolution are accessible at the local level in less than half of
communities but where these are not available informal institutions perform this function in a

way that is locally recognizedhereis clear system for dispute resolution from community level

starting from village chief to Traditional Authority, then to district councils and thereafter to the

courts (magistrate or high courtjvith traditional leaders, people are able to access primary
justice. This is recognized in the Chiefs Alhere aretherplatforms or iitiatives for accessing

justice being promoted in a number of distristsh i ¢ h i n c | undil®rs and priemdry s c o u
justice forums.

3.5.1.2Informal or community based disputeresolution [LGI 20 (ii)]

As indicated in the above sections, informal dispute resolution mechanisms are provided through
the local chief from village chiefs to Group Village chiefs to Traditional Authority chiefs. The
chiefs are recognized under customiary which varies from one area to another but the powers

of the chiefs are also legally recognized under the Chiefs Beyond thesethe cases are
referred either to the district councils or to foemal court systems.
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There is an informal ocommunitybased system that resolves disputes in a manner that is not
always equitable and decisions made by this system have limited or no recognition in the formal
judicial or administrative dispute resolution systehhere are informal systems throughet
traditional leadership under the customary systems. However, in many cases the judicial people
in formal courts tend to challenge decisions of traditional leaders on conflicts as lacking legal
basis when brought to couhh addition, thedecisions ofraditional leaders under customary law

can be influenced or based on personal relationshipste istherefore, aneed to reconcile
customary law and written laws so that they can interrelate and be harmonized.

The Malawi land policy proposes a dispussolution process characterized by, in ascending
hierarchicalorder, a Village Land Tribunah Group Village TribunaJ a Tribunalat Traditional
Authoritieslevel, a District Land Tribunand the Central Land Settlement Board.

3.5.1.3Possibilities for Forum shopping [LGI 20 (iii) ]

In Malawi, there areparallelavenues forconflict resolution on land related matters. These are

the traditional chiefs and the formal courts system. One can pursue these channels in parallel
although in principle they are gposed to be used in succession. One can also pursue a same
case at two levels of the court system e.g. at magistrate court and at the high court at the same
time. These different avenues are supposed to develop mechanism for sharing information but
the sharing of information and evidence at different levels is ofterhad and not systematic.

The court system may seek information and evidence from the traditional/administrative system
for reference but they are not mandatBoere are also incidences whéney court system have
ignored traditional proceedings as lacking legal backé#tsgland related cases increase, there is
need for an elaborate system of documenting and sharing information and evidence on cases so
as to ensurespeedy resolution and minire incidences of forum shopping@he proposed
establishment of the tribunals for land related disputes has to take cautious efforts to establish
clear linkages and synergies with the formalrtsystems for sharing information and evidences

and for appdaopportunities.

3.5.1.4Possibility of Appeals [LGI 20 (iv)]

According to the panel experts, in Malawi B@ess exists to appeal rulings on land cases but
costs are high and the procdakes a long timeA process exists from lower level but land
related cases most of the time take too long and may sometimes be never cofitladedre

also some alternatives to using judicial system that are available to resolve land disputes. These
include: Arbitration if parties agree) and Mediation (High Court Procedure)

Considering the costs and delays in the formal court systems to resolve land matters, most
expertsrecommendthe establishment ofocal land tribunals to specifically deal with land
disputes. This iproposed in the draft land bill to amend the current land law which is awaiting
parliament approval.
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3.5.2Efficiency of conflict resolution (based on LG}21)

3.5.2.1Conflict resolution in the formal legal system [LGI 21(i)]

The expert analysis on thdimension concludes thiaand disputes in the formal Court system
are less than 10% of the total court ca3éss wasbased on analysis of a samplenfithe High

Court registers at Chichiri, Blantyre for concluded cases over a pafriliek years and a few
older casesThis being the largest high court establishment, the situation prevailing could give an
indication of the other courts Was found that the following land matters were dealt witthe

High Court in BlantyrgTable17).

Table 17: Summary of Land cases at High Court

Type of Dispute Number of conflicts  Average Time  Average Cost to
(in sample or dataset) to Resolve Resolve
(months)

Inheritance/family 5 18 Months >MK50,000.00
dispute
Property 12 32 Months > MK50,000.00
transaction/contract
Challenge to ownership 10 31 Months >MK50,000.00
Expropriation 4 18 Months > MK50,000.00
Boundary dispute 10 16 Months > MK50,000.00
Dispute over use 5 9 Months > MK50,000.00
Trespass 5 19 Months > MK50,000.00
Mortgage/loan 13 12 Months > MK50,000.00
Other (please specify) 3 26 Months > MK50,000.00

The panel experts based on their experience feltahdtdisputes in the formal court system are
between 10% and 30% of the total court calesural areas the most common and increasing
cases relate to inheritance/family disputes followed by boundary/trespass digmnitedary

disputes although commoneaoften delayed because of reliance on professional survey to be
done to provide evidence. In urban areas, there are increasing cases of fraud in the deeds registry
whereby people infiltrate the deeds registry and steal information on title deeds for fake
transactions. Other cases though decreasing in recent years relate to mortgage loans.

All the experts however notethat land proceedings and disputes are on the ais it is
desirable that proper mechanisms suitable to the whole country are estehfidheaintained.
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To deal with increasing land related disputes, the following policy recommendatiens

advanced:

1 Separatdand Tribunals specialized in land mattélike the Commercial Court) should be
established to deal with all aspects of land Laav Customary Law, Leasehold Law and
Freehold Law and all other interests and rights associated with such holdings. The tribunals
should be at all levels starting at community level up to district level as well as national level.
When established suchiribunals should initially adopt informal methods of dispute
resolution such as Mediation, or Arbitratjcendappeals should be confined to one higher
court onlyunless leave is granted by the court of denisar a further appeal (s). The rules
may prescribe the time limit within which any land matter should be completed. In
commercial cases the High Court of Malawi has established such a system.

1 Alternatively, since Magistrates and local courtse/shall be found all over the country,
jurisdiction should be given to these coutts deal with certain aspects of all forms of land
disputes, such as boundary disputes or inheritance (where the value of the property is not
phenomenal) and the protection of minors or estate property. The appeabpuicéollow
that provided by th€ourts Act.

1 A study may be required to review and consolidate the procedures and enforcement methods
currently available in all land disputes and if approved definite recommendations for the
establishment of National LdnTribunal system. The judiciary will have to be involved in
such a study or consultation.

1 Theprocesses of tenure change in indigenous societies in changing environments needs to be
better understoo&nd ways of facilitating communkipitiated change,ather than state
imposed change, need to be fouBtiidies of indigenous mediation and dispute resolution
techniquesind how they promote sustainable resource management, and their relationship to
the wider justice system are important.

1 Land tenure praates provide African jurists and legislators with fertile ground for exploring
new ways of making the position of local actors more secure. Careful observation and
analysis of land tenure practices give researchers the opportunity to explore new territory,
since these practices eschew the wwin principles of customary land tenure, but without
submitting to the rigours of fAmoderno State

3.5.2.2Speed of conflict resolution in the formal systeriLGI 21 (ii) ]
All experts consulted agreed thatdacision in a landelated conflict is reached in the first

instance court within 1 year for less than 50% of caSssises of delay in hearingnd
concludingland dispute caseincluded: case®rought before courtising wrong procedurs,
frequent adjournments, too many witnesparaded before cournissing oforiginal court fileor
documentsdelay by counsel for plaintiff or defendant and retirement or deatiormdurable
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judge before the conclusion of ca8& he expets alsonoted that in most casdand cases take
long to deal with at all levels due to the search for credible evidence and having many interest
holders.

The proposato establish land tribunals to deal with only land cagesld assisto reduce the

time. In addition, here is alsaneed to improve on information management at the land registry to
improve access to information and reduce alleged fraud at the registry. This improvement may
involve computerization of the registry and adding photos ®digledsCurrently,the effortsare

being initiated through the BESTAP project with support from Land Eduaigrnational to
modernize the registry.

3.5.2.3Long-standing conflicts (unresolved cases older than 5 years) [LGI Zili) ]

The individual expert analysis showed that the share ofdtargding land conflictsn Malawi is
greater than 20% of the total pending land dispute court dasdhe other hand the expert panel
(based on experience of the available legal practitionghenpanél, felt that share of long
standing land conflicts is between 10% and 20% of the total pending land dispute court cases.

Key reasom why some cases take long time to fesolvedinclude fequent adjournment$oo
many witness paraded before doamd filure to submit skeleton argumeniksain stakeholders
involved in longstanding unresolved dispute casm® tiefs local Communities District
Commissionersland Registrat/and CommissioneandCourts>*

This situation callsfor a need to establish proper and functional local land boards to properly
adminiser land to reduce land disputes andal land tribuals needto deal with land disputes.
Alternatives mechanismgo using judicial system that are available to resolve langutks
should be promoted such abirationand rmediation

% Data sourcecourt registers and judgments of the High Court of Malawi, Blantyre and the District High Court in
Zomba and the Chief Magistrates Court in Zomba.

31 Data sourcedata was collected from court registers and judgments of the High Court of Malawi, Blantyre and the
District High Court in Zomba and the Chief Magistrates Court in Zomba.
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POLICY ANALYSIS AND POLICY
RECOMMENDATIONS 4

This section providean overall analysis of land governance in the couasryper fivethematic
areas A scale of A to D for 80 dimensions assessing land governanuas revealed thaand
governance in Malawi is generally weak. Of the 80 dimensions, 12 dimensions (15%) ranked of
strength (A), 24 dimension, (30%) were ranked of fairly strength. Otherwise, the lest of the
dimensions ranked weweak in assessment of land governance.

Basically, land governance in Malawi is robust in the following areas

T
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Economically relevant private encumbrances

Economically relevant public restrictions or charges

Searchability of the registry (or organizatwith information on land rights)
Property holders liable to pay property tax are listed on the tax roll
Assessed property taxes are collected

Independent and accessible avenues for appeal against expropriation
Speed of land use change

Public availabilityof valuation rolls

Transfer of expropriated land to private interests

Speed of use of expropriated land

Appealing expropriation is timbounded

Exemptions from property taxes are justified

Areas thatreof fair strength(score B) include

T
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Efficient andtransparent process to formally recognize togrgn unchallenged
possession

Clear process of property valuation

Modalities of lease or sale of public land

Mapping of registry records

Accessibility of records in the registry

Timely response to a request for access to records in the registry
Schedule of fees is available publicly

Accessibility of conflict resolution mechanisms

Focus on customer satisfaction in the registry

Registry/ cadastre information is-tgp-date

Administrative overlap

Land tenure rights recognition (rural)

Use of nordocumentary forms of evidence to recognize rights
Formal recognition of longerm, unchallenged possession
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1 Firsttime registration on demand is not restricted by inability to pay formal fees

1 Firsttime registration does not entail significant informal fees

1 Restrictions regarding urban land use, ownership and transferability

1 Restrictions regarding rural land use, ownership and transferability

1 Clear land policy developed in a participatory mamn

f Public land ownership is justified and implemented at the appropriate level of
government

1 Complete recording of publicly held land

1 Compensation for expropriation of ownership

1 Information sharing

1 Conflict resolution in the formal legal system

To have asnapshot of land governance statistics for the five thematic df¢las scores for the
land governance assessment are summariZeahile 18 below.

Table 18: Summary of dimension scores by humber and percent

No of dimensions scoring Total (%)
Thematic Area A (%) B (%) C (%) D (%)
Legal andnstitutional framework 0 (0%) 11 13 3 (11%) 27 (100%)

(41%) (48%)
Land Use Planning, Manageme 5 (29%) 1(6%) 6 (35%) 5 (24%) 17 (100%)
and Taxation
Management of Public Land 4(25%) 4 (25%) 6(38%) 2(13%) 16 (100%)
Public provision of lanihformation 3 (23%) 5(38%) 1(13%) 4 (31%) 13 (100%0)
Dispute Resolution and Conflic 0 (0%) 2 (29%) 4 (57%) 1 (14%) 7 (100%)
Management
Total 12 (15%) 23 30 15 80 (100%)
(29%) (38%) (19%)

Most of the scores asummarizedn the table above shows that most of theatisions rank
weakly (about 45% of dimensions) in land governance assessment. Weak Legal and Institutional
framework and dispute resolution and conflict management contributed a lot towards poor land
governancen Malawi. This is a necessary condition to reform policy towards improved land
governance in Malawi.

Thematic Area 1. Legal and Institutional framework

Recognition and enforcement of rights
The assessment has shown that most rural land is under customary tenure where the rights of the

holders though legally recognized are not protected by the same law as they are governed by
customary law and inheritance systems. This although has soméeir@dgecurity based on
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kingship, there are clear evidence of tenure insecurity for some groups such as women and

children and the land continues to be fragmented to unsustainable levels with population growth.

As part of the already initiated policy refoy a number of policy recommendations have been

proposed in thisssessment.

1 The government should expedite the passing of the new land law so that customary land can
be titled and registered to guarantee tenure segcthiiugh,this requireslargescaletraining
and capacity building exercise would be required to support this Igohe with the land
policy, the new law takes recognition of the@wing evolution of customary tenure towards
individualized rights and therefore recommerfds more custorary tenure security by
granting full legal recognition and protection through creation of customary estates. The law
will also empower local communities to participate in land administration through local land
boards and tribunals. With the proposed changike administrative role and land
management responsibilities of traditional leaders mekd tobe redefined to compliment
formalization of customary estate and safeguarded by the statute.

1 Emphasis should be put on the strengthening of lotsitutions with responsibility for
managing and rights and related disputbsilding on local knowledge and existing land
management practices at local level.

1 The government should harmonise customary law and enacted laws especially on inheritance
isstes to improve security of tenure and property rights for marginalized groupsasuch
women and childrenThe new law should strengthen the land rights and tenure security of
the spouse in cases of death of the partner. One way is the provision of deggalubasis
for the joint ownership of land by spouses or, at least, the prevention of the disposition of a
househol ddés | and assets by husbands without
would involve the establishment of legal instrumentthsd women can maintain their rights
to land upon the death of their spouses. Women also need to be involved in local land
administration and conflict resolution forums. The proposed Customary Land Bill, Part 5
provides more detailed guidelines for the €aln District and TA Land Tribunals. Among
others it specifies that the TA Land Tribunal shall consist of six members of the community
appointed by an Area Development Committee, two of which shall be women.

The study has shown that a lot of effort needbe put in securing land rights of the poor in the

rural areas as well as in urban/perban areas. This will mainly involve demarcation, titling and

registration as provided for in the new land law. To support this, a number of actions are

proposed:

1 There is need for public intervention in large scale/mass demarcation/surveying to assist poor
holders in the process of land individualization.

1 Surveying procedures should be reviewed and simplified to reduce costs, e.g. use of satellite
imagery and handid GPS.
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1 Use of community mapping approach should be promotetzlgpart of the demarcation and
titing process in Malawi aimed at empowering individual citizens and communities to take
active interest in their affairs.

1 The government in collaboration ithv civil society organizations should implement
programmes to widely disseminate land related policies and laws to allow people to
understand provisions relating to their land rights

1 Decentralisation of land administration should be promoted and puaatige to empower
district authorities and local communities to participate in land matters in an orderly fashion.

1 Capacity building on land administration should be strengthened through the public
universities (University of Malawi and Mzuzu UnivesitiJatural Resources Collegéhich
run land based coursethe Ministry also needs to develop its own capacity to train and
retain staff.

This study has shown that fudlgalrecognition of urban land tenure is for most people hampered

by some obstacleshich include rapid urban growth, thequirements andosts of formal title
registration and weak land administrations capadRgsulting of which is proliferation of
informal settlements and slums which are often locatedunplanned and undserved
neighbourhoods typically settled by squatters without legal recognition or rigtgstherefore,
recommended th@overnment intervention should focus on facilitating-sedinaged process of
housing plots acquisition being undertaken by-losome houseolds. Sites without services
scheme should be considered whereby the urban land managers identify all unconstrained
developable spaces within the city boundary and provide planned plots that take into account the
perceived and allowable population demstifor theurban poor.There is need to seriously
consider the issuance of Certificates or licences and permits for occupation to mitigate the issue
of tenure insecurity to the urban poor. Awareness campaigns on the processes required for
requesting titleshould be the order.

There is need for extensive support in investment capacity for the poor urban dwellers once
tenure status in secured. Failure to recognize the right to housing is detrimental to enhancing
security of tenure. This calls for effectivepport for the local authorities to housing needs of the
poor.

The government needs to deal with the problem of weak land administration systems in urban
areas to ensure that regulations and legal provisions are implemented and adhered to. This will
alsolead to an improvement in service delivery to reduce time it takes for leases to be granted. In
case of traditional housing areas, the government should support regularization to provide tenure
security for the holder.

To reduce growing informality in udm areas, there is need for local authorities to ensure that
provisions of the Town Planning Act are followed and adhered to. In addition, there is need to
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properly store all data regarding approved developments, monitor and evaluate developments on
a coninuous basis. There is need to have both hard copies and computerized records concerning
approved developments in the local planning areas.

Planning areas must not be extended to capture customary areas unless the people in such areas
are fully compensatd and resettled elsewhere maintaining their livelihoods, customs and
tradition. The authorities should speed up process of compensation payments and resettlements
by empowering local authorities to effect compensation instead of waiting for central
govermment. The local authorities should also speedily implement projects and enforce changes

in land use after compensation has been made.

A program to methodically compile Land Registers to secure the property rights of most
Malawians is needed particularlyecause most land claims are held without documentary
evidence under customary tenufddowever, this needs to be an extensive donor funded
programme to ensure its Effectivenedsis recommended that the authorities should speed up
passing of the new lanacquisition and compensation laws to ensure clear assessment of claims
for compensation. The new land law provides for land acquisition, compensation of dlaems.
country should come up with a clear condominium law to guide management of common
propert considering increasing developments of apartments in the cities.

Restrictions on rights
There are a series of regulations and restrictions on urban land right that are for the most part

justified on the basis of overall public interest but are not faliforced. These restrictions
include land transactions, land ownership, owner type, use, size of holding and price. Legal
framework/instruments for restrictions include the Land Act, The Town and Country Planning
Act, Town Planning Guidelines, Statutddyban Plans (structure plans, detailed layouts). The
local authorities are the planning authorities in the major cities and are responsible for the
enforcement of planning controls (land use). The Ministry of Lands has the ultimate authority
over the trasfer of interest in land although local authorities and Malawi Housing Corporation
are involved to an extent in land transactions in land belonging to them. In the spirit of
decentralization and according to the Land Policy, land transactions are teh#aleed to the
district level, with district registries established.

In addition, there are some restrictions on rural land use relating to land transaction, land

ownership and ownership types. These restrictions which are maintjovap have however,

met various reactions when enforced. There are also unwritten restrictions within customary land

tenure (e.g. cutting down of trees in graveyards) which are usually enforced and need to be taken
advantage of. Restrictions especially those thatataake into consideration livelihoods needs

of the rural community are generally challenged and difficult to enforce.
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Generally, it can be said that in most cases, there is weak enforcement of restrictions and
regulations. Thus, there is need to fully implement the decentralization policy to empower local
authorities to enforce restrictions and regulations. In additigit, @ducation for urban dwellers

on procedures and restrictions is a prerequisite. Lastly, there is also need for authorities to work
on eliminating artificial land shortages in urban areas by making more land available and
accessible for more people. $hwould help reduction of corruption.

Clarity of institutional mandates
There is need to provide for clear mandates for different agencies in the dealing with land

matters. The number of institutions and statutory agencies dealing witmbttetsneedto be
streamlined in order to avoid confusi@md overlapsover jurisdiction.The Ministry Lands,
Housing and Urban Development has to develop and strengthen its capacity to enable it to
provide land services (Land administration and management) to bhe puan efficient and
effective manner in order to promote and encourage sustainable management and utilization of
land and land based resources. The ministry should establish clear coordination mechanisms with
other government ministries and agenciesavoid overlaps in land administration. These
include: the Ministry of Agriculture, Irrigation and Water Development which is primarily
responsible for agriculture land and harnessing water resources and the Ministry of Natural
Resources Energy and Enviraent which has a duty to manage forest resources, fisheries and
enforce environmental regulations.

Participation and equity in land policies

There is need for a robust monitoring and evaluation system on implementation of the land
policy and achievementbf its objectives to ensure that equity goals are regularly and
systematically monitoredue to the complexity and sensitivity of the land issues, there is need
for the government through appropriate legal framework to institute regular public remorting
the implementation of land policy and reform agen@mil society organizations could also
support government to facilitate local level and participatory monitoring systems for land related
policies to ensure that the rights of the different vulnerglbdeips are monitored and protected

as the land reform agenda is implemented as per provisions of the policy. This will also
strengthen public input and participation in the implementation of the land reforms.

There is need for civil society organizatiaiescarry out advocacy and sensitization on the land
policy targeting government, donors, parliament and the community so that the policy
implementation can receive adequate attention in MGDS prioritization and funding.

Thematic area 2 Land use planning management and taxation

Land use planning and exemptions from land use restrictions
The study has shown that there is little or no evidence that public input is sought and utilized on
a regular and systematic manner when making and amending land use plans in urban areas. To
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improve transparency and public participation in land use plgnhaitd management, some
policy options are suggested:

1 Firstly, public input should be mandatory by law when making and amending land use
plans as is the case with Environmental Impact Assessment process for development
projects. Evidence of the processsoliciting public input and how that input has been
used should be given and also made public.

1 Secondly, there is need to fully implement the decentralization process so as to empower
local authorities on these processes so that they can establish aperbpelaws to
facilitate engagement of the public.

The study has also shown that land use planning in the rural areas has been-bnahaas.

There are no rural land use plans in place for most of the country. Only physical plans exist for
selectd secondary growth centremd four districts To improve the situation, two policy
options are proposed

1 Firstly, a comprehensive National Land Use and Physical Development Management
policy and plan has to be developed and implemented as a gurdesicand urban land
use and development decisi@oss the country

1 Secondly, District and Town Councils are required to prepare Planning Schemes for all
trading centers and settlements within their jurisdiction in consultation with traditional
leaders The schemes could contain simple land use development proposals and detailed
land subdivision plans to guide orderly development of the settlements.

Transparency and efficiency land/property taxes collection
The Local Government Act empowers the miidb designate any area to become ratable. The

Act further provides for the assessment and application of propertyimaesable area as one

of the sources of revenue for Local Councils. However, there are no clear criteria for creation of
a ratablearea as such only 12 of the 38 Local Government Areas in Malawi have been declared
ratable areas. It is therefore important that the criteria set for declaring an area a ratable area
shouldbe clear andhot be overly restrictive to the extent of excludthg majority of the Local
Councils. For the areas that are already declared ratable areas, the Local Councils should
address the issue of under collection of property tax by ensuring compliance by all property
owners irrespective of their standing in gigiand by maintaining up to date valuation rolls. The
government and local authorities should develop mechanisms for making sure that gains and
benefits are distributed to the public. The local councils may consider introducing such measures
such as bettenent taxes and infrastructure levies.

The local authorities should also fight land speculation through taxes and levies to induce faster
development of property. Urban physical planning and development controls should also be
enforced to discourage spdation. Guidelines for rural land use planning, conservation and
environmental management will have to be developed by Local Authorities and Community
Development agencies to guide rural land use and development decisions.
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Although urban development guided by the Urban Structure Plans (USP), there seems to be
lack of capacity and commitment to keep plans up to date. There should be a regular programme
for updating physical development plans and adequate resources be provided as appropriate.
Capacity mprovement is required for both Physical Planning Department and City Council to
enable them effectively perform their mandates and prepare up to date USP.

There is need for elaborate urban planning with proper projections for urban gromith
targetsand proper monitoring. T& will assistto determine effective demand for land in urban
areas to avoid speculatioBecondly, there is need for detailed urban housing profile to assess
housing demand and services.

The information on procedures and chaartel be followed to obtain a building permit are not
widely disseminated to developers or those seeking building perfhigsTown and Country
Planning Guidelines and Standards and other documents to do with planning casasilybe
obtained e.gpurchased from local book storesThe local authorities need to develop up to date
guidelines on how to obtain a building permit and these guidelines should be widely publicized
and accessibleThus, there is need to publicly disseminate steps and dbafullewed for
applications for building permits so that the process can be understood and effectively pursued.
The assessment of land/property for tax purposes in Malawi is based on market prices, but there
are significandifferencesbetween recordedalues and market prices across different uses and
types of users because valuation rolls are not updated regularly or frequently (greater than every
5 years).The law says that values of property should be kept static (although market values
change over me) until valuation roll is updated. Unfortunately valuation rolls including the
supplementary roll are not updated regularly as per law due to lack of resources by local
authorities to hire professional valuers. The provisions of the Act are mostlyadgh@lio urban

areas and are not applicable to agricultural rural land. It was also noted that valuation rolls does
not include informal areas and new areas of urbanization. As a result, the city councils have not
been in control of new developments inamkareas.

In order to improve on current state of events several recommendations are proposed. The local
authorities should ensure that valuations are done every five years and that supplementary
valuations are done after every 12 months as per prosisibtihe law. This will be prerequisite

in capturing the real value of land and improvements therein at each given point in time. There is
need for analysis of taxation implications of the valuation of property to harmonize valuation and
taxation issues. e local authorities should consider coming up with special rating areas to
consider informal areas in urban areas which may be subjected to flat rates as may be
determined. The Local Government Act needs to be reviewed and updated to keep with
developmert in urban areas. There is need for a separate law on valuation that will act as a
guideline during valuations rather embedding it in the local government act.
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The Local Government Act stipulates that the valuation rolls be publicly disseminated and
accesible for inspection by any interested person for all assegsaigertieshat are considered

for taxation.It was however noted that a lot of people had no access to the valuation role because
it is centrally kept by the local authorities. The city auitres need to improve on methods of
disseminating the valuation roll to property holders to include different media.

Thematic area 3 Public Land Management

Justification of public land ownership and management clarity
The study has noted thBublic land ownership igienerally justified by the provision of public

goods at the appropriate level of governmentrbahagement may be discretional because the
land is managed by different government agencies including Ministry of Lands, other ministries,
city councils and district counciln addition,there is no information on homuch public land
thereis and how it ismanaged by the different entities.

The study thusecommend that all public landncluding government landhould be properly
surveyedand boundaries demarcateBurther, there will be need for public awareness to
disseminate information on what is public land to local leaders and communities

To make information on public land more accessible, the study recommends that the government
should undertakevide dissemination of how land informati@managed and can be accessed in
order to enhance information sharimgnd information management should be decentralized to
district and local levels to allow more people to access the informaticaddition, dfferent

media should be used disseminate and share land information.

The study further notes that there are no clear responsibilities on management of public land
between those using it e.g. school and hospital authorities and the uthwditees such as
Ministry of Lands or District Councils. The government should therefore clearly spell out
responsibilities for management of public land. This could be included in the lease documents
given to the government institutions using part dflguland.

The study has also highlighted ththere is limited/insufficient human capacity and financial
resources to ensure responsible management of public [&Ahd® are either significantly
inadequate resources or marked inefficient organizational capacity leading to little or no
management of public landhis results in very few activities being done and failure to control
abuse of public landt is therefore, reemmended that the ministries dealing with land and civil
society organizations working on land should do more lobbying for elevating the profile of the
land sector in national development priorities such as the Malawi Growth and Development
Strategy. Secaily, government and civil society need to lobby for increased funding and
capacity for land management from. Civil society working on land issues need to work in
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collaboration with government to increase impact and effectiveness of programmes. Lastly, ther
is need for intensive capacity building in the land sector to ensure effective land management.

The study alsmoted that records and information on concessions and land allodatignsblic

land is availablewith the Ministry of Landsbut is notpublicly available or accessible and
communities and stakeholder are not properly informed when concessions are granted e.g.
mining licenses as these have implications on land righis thereforecritical thatgovernment

ensure that all land transacgi®are made transparently and the information disserditatine

public and concerned stakeholdassngappropriatanedia.

Justification and fairness of expropriation procedures

The study has noted thaherelandis expropriatedit is done for public interest and for urban
development as per plans aodmpensation, in kind or in cash, is paid so that the displaced
households have comparable assdts most cases, the affected peop@not maintain prior

social and economic statudue to delays in paying compensation by government due to
budgetary constraints. All compensation is done by government through Office of President and
Cabinet. In a number of cases, government fails to pay compensation and relies on developers to
pay canpensation. The delays in effecting compensation affect the attainment of prior social and
economic status for those who have lost their land. According to the law, valuation report is
valid for six months after that if compensatigmot made the propgrneeds to be reassessed.
This provision is often ignored/ost do not receive compensation within 1 year. The process is
implemented with some discretion. It is therefore, recommended that government should
improve on timeliness of effecting compensatamd minimize on relying on developers for
compensation. There is also need for more funding in government budget for compensation
coupled with decentralization of payment of compensation functions to district councils to assist
in speeding up the process.

The study has noted thatdependenavenues to lodge a complaint against expropriation exist
Malawi at different levels through the court system or the office of the Ombudstoaver,
there aresomeaccess restrictionsecause of the cost incurréal access these services such as
transport and legal fees as such roaly be accessible by mithcome and wealthyit was also
notedthat most communities do not know their rights on compensasosuch they may not
know of any existence of such avenoeshe need for accessing them

Thestudy recommends for thestablisiment oflocal land tribunad to deal with appeal structure
at local level as is proposed in the draft new land Billthe first instance, village level land
disputes will be heard by \llage Land Tribunal\VLT) comprised of the Village Headperson
and at least four elected members of the community including wohpgeals from the Village
Tribunal should lie with th&roupVillage Tribunal(GVT) that should also serve as a tribunal of
first instance for cases in which the village setting may not be approfnatitional Authority
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Land Tribunal(TALT) will hear appeals from the GVT. Appeals from the Traditional Atitiio

level should lie to th@®istrict Tribunalof Traditional AuthoritiegDTTA) at the District Level.

Any appeals from the District Céntrdl landiSettlementf T AOG
Board(CLSB). In addition,there is need to sensititgal communities on available avenues for

appeal.

Justification and transparency of public land transfers

The process for allocating land for all categories is not done by open tender or auction but by
other ways such as internal allocation committeesthe absence of public auction or open
tender processes, the public land is not leased at the market price. The general public is not
provided with any information regarding the frequency of the meetings of the committee, the
number of peoplevho submitte application/on the waiting list, committee resolutions and the
names of the individuals allocated plots. As such the process is seen by many as lacking
transparency. To make the disposal of public land more transparent and equitable, the
government shdd make public the information leading to the allocation of residential plots to
individuals. The government and local authorities should publicize list of applicants including
when applied and those who have been allocated Fordmajor developments & as hotels,
manufacturing plants, shopping malls, office blocks (especially in prime areas , such as city
centres) the government should consider adopting an open tender as an appropriate process for
disposing of public land. The use of open tendergs®avould help curb speculation and only
those bids demonstrating adequate financial capacity to develop the plots would be successful.
For residential plots, preference should be accorded to first time applicants as long as they
demonstrate some capaditydevelop the plots.

Thematic area 4 Public Provision of Land Information

Reliability of land registries
The study hBesveen H0&ovamd 9Q%hoarecords for privately held land registered in

the registry are readily identifiable inaps in theregistry or cadastréccording to central land

registry officials, the figures are close to W0 because according to the
registered if not identified. Any registered property must have a hegprecords in the registry

can only be sarched by parcaetumber However, someegistry map sheets are in poor state of

repair and make it difficult for identificatiotn addition, #i relevantencumbrances are recorded

in the charge registeand can be obtained at the registry upon paymergeafch fees of

MK5000. The main challenge noted is that the land registry is not properly orgasozttht

some encumbrances may not be recorded or people may obtain information without payment of
search fees

The study also highlights that mostlevant public restrictions or charges are recorded
consistently and in a reliable fashion and can be verified at a low cost by any interested party.
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There are very few public restrictions that carcbesidered and these may inclymélic roads

and road resergereserved areas, historical sites and other protected aleasver, here are

many valuable uses of land that are not protected. These include river line areas, forest areas,
national parks, watershed areasd mountains. These are considered to belipuand but

nobody has title deeds over them as they are easily encroached or misiesedrequire their
restrictions to be clearly recorded and publicly disseminated.

Between 50% and 70% of the ownership informatiomeigistry/cadastre is djp-date It was

noted that there is a time lag for records to be updated once a transaction has been effected. In
addition it was also noted that there are many other people outside government handling the
transaction e.g. lawyers and valuers as such this takee time. Copies or extracts of
documents recording rights in property can only be obtainemtbymediariesand those who

can demonstrate an interest in the property upon paymemé ofecessary formal fe€opies or

extracts of documents recording righh propertycan generally bebtainedwithin 1 week of
requestconsidering that all extracts of documents from the registry have to be certified by the
land registrar and this may take some time.

The Registered Land Act providestandardshat guide thework of the registry officialshence

can be used imonitoring their performance. The challenge may be that the law is not publicly
disseminated for the public to understand the standards followed. The other challenge is the
limited capacity of the regtry both human and financial to deal with customer demdnds
thereforerecommended that the government sha@ubance capacity of the registry both human,
financial and equipmentThere isalso need to sensitize the general public the available
standards antheir role to monitor performance of the registry.

There is an initiative byhe Ministry of Lands, Housing and Urban development with support
from the World Bank and other donors (under BESTAP Project) and with technicalistipm

Land Equity Internationalomodernize and computerizide and deeds registtion systems and
preserve thecurrent manual land records through digitization. All manual records have been
scanned and digitized and efforts are currently underwaputoin place a modern and
computerized system of land registries within 2011/2012 finaye&.

Efficiency and transparency of land administration services
The cost for registering property transfer is less than 1% of the property value. There is,

howewer, a need for civic education to make the general public aware of most of the costs
associated with land or real property transactions. The Ministry of Lands must play a major role
of civic education.

According to the experts consulted, the registryoisfimancially viable and cannot sustain itself
through the fees it collects. The government needs to work out a revenue generation system for
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the Registry and monitor its operational costs doperiodof say one year so de compute
workable fees whiclkan initially sustain its operations. In the long run interventions which could
lower operational costs should be adopted.

There are low levels of investment (capital, human, equipment) in the registry as in any other
government department. For the systenbe operating on a better level, there has to be massive
modernization of the registries with equipment upgrade and increased budgets. Initiatives
through the BESTAP project to support capital investments for the registry covering the national
office ard three regional officeare in progressMore than US$1million is being invested in
physical capital including computers, software and networking systems for the registry. The
equipment is set to be installed in 2012. The project is also involved inityageeelopment of
existing staff.

A clearschedule of fees for different services is publicly accessible and displayed in the registry
and receipts are issued for all transacti@wsvernment periodically publishes schedules through
government gazetteubthese may not be accessible by the majority and the information is not
also publicized through other media forums. People also do not appreciate the rationale for
existing land transaction fees because there is no transparency and public involvemgnt dur
their formulation.

According to the panel experts, mechanisms to detect and deal with illegal staff behavior are
largely nonexistent. Members noted that senior staff inMirestry of Landsare supposed to
supervise and monitor the operations of the registry but there are no established mechanisms to
detect anddeal with illegal staff behaviorThe Anti Corruption Bureau also investigates and
takes action on all reported cases of illegal staffidvior relating to landTo improve the
operations of the registry, the government should increaseéstmenin human capital for the
registry to includaliversetrained personnel such as lawye8gcondly, registry systems neted

be computerizd, modernizel and networkd to check illegal practices and speed up registry
processs. To improve staff capacitytugly tours and attachments for staff of the registoyld

help througHearning what other registries are doing in other countries.

Thematic area 5 Dispute Resolution and Conflict Management

Accessibility of conflict resolution mechanisms
The study h ansttutsrs dowproviding a first instance of conflict resolution are

accessible at the local level but where these are ndalaleainformal institutions perform this
function in a way that is locally recognized. Théseclear system for dispute resolution from
community level starting from village chief to Traditional Authority, then to district councils and
thereafter to theourts (magistrate or high court). With traditional leaders, people are able to
access primary justice. This is recognized in the Chiefs Act. However these operate as informal
systems through the traditional leadership under the customary systems. Ircaseaethe
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decisions of traditional leaders on conflicts has been challenged in formal courts as lacking legal
basis. In addition, the decisions of traditional leaders under customary law can be influenced or
based on personal relationships. Experts thezef@commend for reconciliation of customary

law and written laws so that they can interrelate and be harmorikedMalawi land policy
proposes a dispute resolution process characterized by, in ascending hierarchical order, a Village
Land Tribunal, a Gyup Village Tribunal, a Tribunal at Traditional Authorities level, a District
Land Tribunal and the Central Land Settlement Boa&ltere are other platforms or initiatives

for accessing justice being promoted in a number of districts which include @hitraediation

and primary justice forums.

The study also shows that themee parallel avenues for conflict resolution on land related
matters. One can pursue traditional chiefs and the formal courts system in parallel although in
principle they are syjsed to be used in succession. One can also pursue a same case at two
levels of the court system e.g. at magistrate court and at the high court at the same time. These
different avenues are supposed to develop mechanism for sharing information butittteasha
information and evidence at different levels is ofterhad and not systematic. The court system

may seek information and evidence from the traditional/administrative system for reference but
they are not mandated. There are also incidences whese court system have ignored
traditional proceedings as lacking legal backing. As land related cases increase, there is need for
an elaborate system of documenting and sharing information and evidence on cases so as to
ensure speedy resolution and mirgei incidences of forum shopping. The proposed
establishment of the tribunals for land related disputes has to take cautious efforts to establish
clear linkages and synergies with the formal court systems for sharing information and evidences
and for appeabpportunities.

In Malawi a process exists to appeal rulings on land cases through higher level courts e.g.
through the High Court and Supreme Court but costs are considered high and the process takes a
long time. Considering the costs and delays in ¢mmal court systems to resolve land matters,

most experts support the recommendation on the establishment of local land tribunals to
specifically deal with land disputes as proposed in the draft land bill to amend the current land
law which is awaiting pdiament approval.

Efficiency of conflict resolution
The experts noted that land proceedings and disputes are on the 43884)L8nd it is desirable

that proper mechanisms suitable to the whole country are established and maintained. The
experts consulted agreed that a decision in afaladed conflict$ reached in the first instance

court within 1 year for less than 50% of cases and long standing land cases comprise around 20%
of the all land cases. Causes of delay in hearing and concluding land dispute cases included:
cases brought before court usingong procedures, frequent adjournments, too many witnesses
paraded before court, missing of original court file or documents, delay by counsel for plaintiff
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or defendant and retirement or deathhohourablejudge before the conclusion of case. The
expertsalso noted that in most cases, land cases take long to deal with at all levels due to the
search for credible evidence and having many interest holders.

To deal with increasing land related disputes, the following policy recommendations are

advanced:

1 Separate Land Tribunals specialized in land matters (like the Commercial Court) should be
established to deal with all aspects of land Law i.e. Customary Law, Leasehold Law and
Freehold Law and all other interests and rights associated with such holdiegsiblihals
should be at all levels starting at community level up to district level as well as national level.
When established such Tribunals should initially adopt informal methods of dispute
resolution such as Mediation, or Arbitration, and appealsildhge confined to one higher
court only unless leave is granted by the court of decision for a further appeal (s).

1 Alternatively, since Magistrates and local courts are found all over the country, jurisdiction
should be given to these courts to deahwiértain aspects of all forms of land disputes,
such as boundary disputes or inheritance (where the value of the property is not
phenomenal) and the protection of minors or estate property. The appeal process will follow
that provided by the CourtscA

1 A study should be done to review and consolidate the procedures and enforcement methods
currently available in all land disputes and if approved definite recommendations for the
establishment of National Land Tribunal system. The judiciary will haveetmvolved in
such a study or consultation.

1 There is also need to improve on information management at the land registry to improve
access to information and reduce alleged fraud at the registry. This improvement may involve
computerization of the registand adding photos to title deeds.

101



CONCLUSIONS 5

5.1 Methodological lessons and data gaps

One of the challenges in the methodology related to the expert investigations part. The
methodology calls for four 4 experts to be recruited forftlue areas. The experience from the

study was that for some components such as the land tenure, one needed to combine land policy
and legal expertise to deal with the section. In addition, the component on land use, one needed
to have a mixture of land ugganning/physical planning and property valuation expertise. This
seemed more challenging and taxing for one exgérere is needo review the number of
experts to accommodate more expertise by subdividing the areas into more than four
componentsThe rumber and combination @he indicators tde reviewedby one expert also

needs to be reexamined and appropriate reallocations made.

To enrich the process of assessment, it would add value fondhedual experts to review all
dimensions andhen thepanelss houl d revi ew t he ex pebatdtho8e i ni t i
expert suggestiong his would also make sure that all dimensions are critically analysed at two
levels.

Some dimensionalsoseemto berepetitivein the way they are presented. Theraybeneed to
combine some to reduce number of dimensions e.g. combilmngnsions orindividual and
group rights

The biggest challenge in the analysis was that data and information for most quantitative
indicators was difficult to find either becausevas not available or it was scattered in different
agencies or it was not systematically stored. This made the assessment o some dimensions
incomplete and shallow. There seems to be no systematic information management on land issue
in Malawi and therdnas not been recent studiesupdate information on land since the drafting

on the land policy in 2002.

5.2 Keyfindings and suggested reform actions

One of the staggering findings from this study has been that land sector is governeddy an o
legal framework thatequire updatingto improve management of the sector and come to terms

with development realitied’he basic land laws applicable in Malawi are very old dating in the
6006s when Mal awi had just attaineue Thesdepend
legislations carried over the colonial legal framework which may not be fully practical with the
modern developments in MalawiLand policy which was developed in 2002 hast fully
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implemented due to lack of supporting legal framewamknost of the propositions in the policy
require that the basic land laws should be amended to be effected and legally enforced. The land
policy and the land laws need to be reviewed and get harmonized with other sectoral laws
relating to agriculture, war and natural resources management to reduce policy conflicts and
overlapping mandates and responsibilities.

Overall, within the current legal framework, it is clear that all land rights legally protected

and enforced For example thecustomary landrights although recognized are not legally
enforced as they are governed by customary law which is uncoded and varies from area to area.
The informal urban land holders are also not legally proteapsdt from some legislation
making them illegal. The &dity is that the majority of the urban dwellers thrive in these informal
areas as such legal means and procedures aimed at protecting or formalising their rights are
critically essential.

The study has also clearly demonstrated thate are nosystenatic systems of land use
planning and management for rural ladd such there are no up to date land use plans available
for most rural land. This is an area that requires urgent attentions considering that there are
diverse land uses being practices umat areas and there are also many and diverse interest
holders. Rural land is in majority and most of it is under customary tenure as such much
government attention should be on proper management of this land bringing together all interest
holders.

The dudy has shown that for urban land there asne systematic land use planning and
management but plans not regularly updated and lack public impadidition, the plans are not
enforced, monitored and controlled due to lack of procedures and capacépc{@l and
human).

It is also clear from the study that there isak institutioml andorganizationatapacity for land
managemenboth at centralgovernmentand district level In addition, there isrhgmented
responsibility for land administratiobetween differengovernment agencies within thend

sector and outside the land sector. This brings both horizontal and vertical overlaps and conflicts
in land management. The government needs to review the functional responsibilities of different
agenges and clarify roles and responsibilities both at national level and district levels for
different categories of land.

The study has also shown that thereaw capacity(financial, human and equipmerd) land
registry establishments resulting inopr record keeping and information managemenhe
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current efforts aimed at modernizing the land information system should be supported. In
addition, there is need to strengthen district and local level land administration and information
management so as impmothe efficiency and effectiveness of the system.

The land sector requiresystematic monitoring and evaluatitamework and procedures so that
developments in the land sector can be monitored as part of the national development system.
This will require setting up system and enhanced capacity at national and district level to ensure
that there is continuous and effective monitoring and reporting in the land sector. Efforts should
be made to link the land sector monitoring with the MGDS monitoring atidridh statistical
systems.

Overall, it has to be emphasized that land is at the center of development in Malawi.
Unfortunately, the land sector has not been given center stage in the national development
planning efforts (e.g. in MGDS) as such landippland management has not been prioritized

and not given adequate attention and resources in national planning processes and development
implementation. This is the weakest link in the national development agenda as most priority
economic sectors are lahased. There is need for urgent rethink and redress of the situation to
arrest the declining land sector so that it can contribute to national development achievements.

5.3 Sope for further work

Areas requiring further work in land governance in Malawiude the following:

1 There is eed to engage the key government agencies e.g. planning ministry, finance
ministry, environment ministry and lands ministry to adopt the LGAF objectives and
indicators so that they can be systematically adopted and used

1 There is need for aassessent onhow to integrate the LGAF into national monitoring
and reporting systems such as for the MGDS, environmental monitoring or through
regular surveys of NSO such as integrated household survey (IHS)

1 The LGAF needs to have s#ne frame to undertake e.g. every five years and could be
related to major policy reviews in the country e.g. MGDS revemwd Integrated
Household survey which are done after 5 year to assess how development indicators are
progressing.

1 The MGDS sector waing group on land issues should take responsibility for taking the
LGAF forward including publicising and domesticating for national utilisation

5.4 Comments by the Country Coordinator

The outcome of LGAF will have to influence policy at large. Onereingth of LGAF has been
its space to involve the government, ministry of lands in particular. This involvement of
government body establishes a platform for which policy recommendations from LGAF would
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easily fit 1in the go.cygchangeeThe Mirsstryeof Larnleatstobe n dr i
supported tgproduce policy brief by thematic arebased on the LGAF analysisd undertake

policy seminarsand public debatewith smaller groups of policy makers including members of
parliament and privateestor

The ministry need® engagend collaborate witkivil society players talisseminate the LGAF
content, significance and results at national and local levels so that it can be understood and
receive adequate programming and financial attentioatgonal and district level
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ANNEXES

Annex 1: LGAF and Definitions

The following is a set of definitionsf technical and legal wordkat are commonly used in the
field of land administration. These are written to be interpreted in the local context, while
considering the need temain consistent faglobalcomparison.

Acquisition Assumption or attainment of rights in property.

Adjudcation Process of final and authoritative determination of the existing rights and clai
people to land.

Adverse Possession of land through long term peaceful occupation as a trespa

possession squatter. The right to possession aftetatutorily prescribed period of limitatio

can be gained if there is no legally defendable claim.
Assessed tax ~ Taxation based on an assessment of the value of the property.

Building permit An approval by the local governing body on land use and planning
construction or renovation to a property.

Building Regulations or ylaws that set out standards one must conform to v
standards constructing or renovating buildings or immovable otge Examples includ
building heights, setbacks from roads or neighbors etc. Where standards .
met the local authority can impose fines or instruct on construction changes.

Cadastre A cadastre is normally a parcel based anetoggiate land inform@on system
containing a record of interests in land (i.e. rights, restrictions
responsibilities). (FIG 199%)

Classification  Classification is a land use and management mechanism to assist decision |
Classification is based on the use of the land, not on the type of owners
necessarily the rights associated with the land/property.

Collective Collective ownerkip of a natural resource is where the holders of rights to a ¢

rights natural resource are clearly defined as a collective group, and where they h
right to exclude third parties from the enjoyment of those rights.

Common Common property is typically land and other resources in which en

property beneficiaries, whether individual or community defined, have specific con

rights to common areas. The community controls the use of the common pr
and can exclude nemembersrom using it.

32F|G, 1995.The FIG Statement on the Cadasfederation of Internathal Surveyors.
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Concession

Communal land

Condominiums

Conveyance

Customary
tenure

Decentralization

Deed

Disposition

Dispute
resolution

Encroachment

Encumbrance

Eviction

A concession is a restricted use right granted to a private party for a large pe
public land that is granted for a specific purpose (for example forestriddio
cultural/tourism etc).

Land over which a @ammunity has rights or access to. The community ma
may not have legally recognized ownership over the land. In some cas
instance the State may be considered the owner.

A condominium is a collection of individual home units along with the land t
which they sit, also known as strata. Individuals have private rights withi
complex/building, butthey alsohave use and access to common facilit
including hallwaysstairwells, and exterior areas etc. There are typically com
property areas included in the property that require management by the com

The conveyance of land is the actual process of transfer of that land.

The holdirg of land in accordance with customary law. Customary land
regulates rights to enjoy some use of land that arises through customary, un
practice, rather than through written or codified law. Customs are a set of a
stipulated or generallycaepted standards, social norms and practices.

Decentralization is the principle of delegating poliogking and authority
responsibility to local levels of public authority.

Written or printed instrument that effects a legal action such as a contract fol

Arrangement for relinquishment, disposal, assignment or conveyance of ric
property.

There are typically a range of disputesolution mechanisms available in
country. These could be grouped into two broad classes: formal dispute res
mechanisms; and informal dispute resolution mechanisms. The formal d
resolution mechanisms include the formal court system asawellrange of othe
options that may include administrative dispute resolution and state admini
or sanctioned alternative dispute resolution (ADR) mechanisms. The infi
systems typically involve community leaders, village elders, village assanabl
committees in resolving disputes. They may or may not have formal recog
by the state or under the law.

Occupation of land, typically unclassified or undéitized State land.

A right that adversely affects the larddany are registerable in formal real est
registration systems; such as restrictive covenants, easements, mortga(
registered leases.

Eviction is the removal of someone from their occupation of land or property
term is very commonlysed in connection with the eviction of squatters, but |
also be used in the context of unlawful eviction.
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Exemption (tax) Release from the obligation to pay tax. Property tax exemption is typically |
on criteria such as the particular use of thepprty (such as use as a place
primary residence, public use, agricultural production, etc), ownership
exemptions for particular types of owners such as investors, government e
other factors (such as the status of improvements on thelémadtipn or size of
the holding etc.)

Expropriation  Expropriationis theact of taking away individuals' land by the state due to pt
interest but prior to respect of procedures provided for by law and pri
payment ofair compensation.

Firstinstance  This is thefirst judicial instance (courtivhich serves as the place of a first hear
(Basic tribunal) of a dispute in the judicial system. Decisions served in such courts ¢
appealed and raised to a higher level of the judicial cougrsyst

Forests There are typically many different forest classifications, designated for diff
uses, management authority levels and with various effectivawsi
Management regulations typically outline user rights, production rights, extre
rights, hunting and gathering rights etc. Community forests and community
care groups use and manage designated areas by an identifiable communit
many cases they must gain governmental approval of their management ple
more general senségrest classifications can extend to a wide range of na
resource management areas including wetlands, grasslands, desserts, anc

areas.

Freehold Freehold, equivalent to the legal term fee simple absolute, is full ownerst
land in Englishh aw providing the owner wi
ownership.

Governance We define governance as the traditions and institutions by which authority
country is exercised. This includes (i) the process by which governmen
selected, moitored and replaced; (ii) the capacity of the government to effect
formulate and implement sound policies; and (iii) the respect of citizens ar
state for the institutions that govern economic and social interactions among
(Kaufmann et al.200253)

Governance Concerns the process by which decisions are made regarding access to an

(land) land, the manner in which those decisions are implemented and the we
conflicting interests in land are reconciled. Key elements of the definitidude
decision making, implementation and conflict resolution, with dual emphas
process and outcomes. (GLTN, 389

33Kaufmann, D., et al., 2002Assessing Governance: Diagnostic Tools and Applied Methods for Capacity Building and Action Learning.
Discussion Draft 1. Washington, D.C., World Bank Institute.

39008, GLTN,Common Definitions of the Global hd Tools NetworkKUNHabitat http://www.gltn.net/en/findinegcommondefinitions.html
[access date: 30 March 2009].
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Group

Informal
settlements

Indigenous

Land
administration

Land dispute /
conflict

Land

management

Land tenure
system

Land use plan

Lease

Legal
framework

A group is a collection of households residing in a locality and operating |
some commororganization orset of rules ash norms, with or without forma
recognition of the state. In rural areas these groups include indigenous, nc
and pastoral communities. In the urban context these groups include org
informal settlements, collectively organized migrants who adlustex particular
locality and clusters of traditional communities.

Occupation of an area by a group of individuals (households) that is not I
registered in the name of the occupiers. There is great variety in the fo
informal settlements ranging from well established, Wailt communities tha
simply lack formal recognition to very heterogeneous groupings of houses tf
poorly planned and lack access to infrastructure such as roads, utilities etc.

Thet er m O6indigenousé refers to com
frequently have specific cultural identities and practices, including prac
related to land, that differ from the mainstream society and as a result are
marginalized ands ul ner abl e. The status of
defined by law.

The processes of determining, recording and disseminating information
tenure, value and use of land when implementing land management p
(UNECE 19%3).

A land dispute is a disagreement over land. A land dispute occurs where s
individual or collective interests relating to land are in conflict. Land dispute:
operate at any scale from the international to thosedeetwndividual neighbors.

The activities associated with the management of land.

Land tenure refers to the legal regime in which rights in land are exclus
assigned to an individual or entity, who is said to "hold" the land.

A land tenure system refers to the regulation for the allocation and secu
rights in land, transactis of property, the management and adjudicatior
disputes regarding rights and property boundaries.

A plan that identifies areas for a designated use for the purpose of
management. Used for classification, resource managen@anning,
identification of areas for future development uses, including road widening.

A lease is a contractual agreement between a landlord and a tenant for the
of land.

Judicial, statutory and administrative systemshs@as court decisions, law
regulations, plaws, directions and instructions that regulate society anc
enforcement processes.

35UNECE, 1996Land Administration Guidelinesnited Nations Economi€ommission for Europe, Geneva
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Mortgage

A transfer in the interest of land for the security of a debt.

Operating costs For the purposes of the LGAF, total operating costs include all-capital

(of the registry)

Parcel (of land)

Public good

Public
information

Public land

Publicly
accessible

Registry

Registered

Regularization /
formalization

Resolution
formal

Resolution
informal

Restrictions

investment costs (i.e. salaries and wages, materials, transportation, etc.) as:
with registry operation. Registry operating costs do not include-tlermg capital
investment or asstated depreciation expense.

A parcelis a defined area of land with a unique record of ownership, use, or
characteristics

An asset, facility, resource or infrastructure provided for the benefit of the pu

Public access to information is a feature of public policy by which each sc
defines what information, particularly about private citizens and corporate er
should be available to the public.

Public land is the land in the custodianship of the State, municipality, or
authority, as opposed to private land.

Referring to information that can be obtained by the public without any sg
requirements or certificationsgaded on the person/body making the enquiry.

The term o6registryd or 6regi stero
information on registered land rights is held. Information on registered la
typically textual and spatial, with the former typically maintained in a registry
the laterin a cadastre office. In sonm®untriesthere is a combined organizatic
that has both sets of data and in some countries this office is called the ce
office (in the Balkans, for example). In others there are separate registr
cadastre officed-or the purpose of theGAF, unless clearly specified otherwis
we uset he term Oregistryéd to cover |
exists).

I n applying the LGAF, the term Or
unambiguously in the land administration system and there are generall
di sputes over the recorded infor ma
mean that the fiaertificate or title has been issued.

Regularization oftenure is where informal or illegal occupation of land
legalized by statute, giving occupiers the legal right to ownersitigupation ot
useof the land.

Resolving a dispute through an administrative or judicial process wher
outcome is legally binding.
Resolving a dispute through a process where the outcome is not legally bind

Thesearé¢ i mi t ati ons on oneds rights.
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Secondary
rights

Sporadic
registration

Typologyof
tenure
situations

Urban group
rights

Usufruct, use
rights

Valuation roll

Rights that are beyond the primary rights to transfer property through sale
exchange or inheritance or encumber property through mortgage, lien or
charge. Secondary rights are typically associatigd use rights that may or me
not be eligible for registration.

The process of registering rights over land on a-bgsmsse basis.

A countryspecific typology of land tenureis established during th
implementation of the LGAF. It distinguishes Public ownership/use, Pr
ownership/use and Indigenous anditigenous community tenure.

Refers to identifiable groups in an urban setting. Those whichgeaplbe easil
classified as members or rarembers for the purpose of benefitting from spec
rights to an area.

Usufruct is the legal right to use and derive profit or benefit from property
belongs to another person or énti

A list of taxable properties and associated property values used in ass
property tax within a jurisdiction (typically a local government authority).
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Annex 2: Panel reports (Aide Memoires)

Aide Memoire of the Expert PanelWorkshop on Land Tenure
Venue: Reserve Bank Club, Lilongwe
Tuesday, 8 Nov, 2011

1. Introduction

The Land Governance Assessment Framework (LGAF) is a diagnostic tool designed to identify
areas where policy interventions may be needed to improve govermatite land sector. The

LGAF divides land issue into five thematic areas; (i) Legal and Institutional Framework; (ii)
Land Use Planning, Management and Taxation; (iii) Management of Public Lands; (iv) Public
Provision of Land Information; and (v) DispuResolution and Conflict Management. In line

with these thematic areas, 21 Land Governance Indicators (LGI) have been developed. Each of
the LGIs was further broken down into a number of dimensions ranging from 2 to 6. Thus, the
LGAF study is based on tlassessment of 80 dimensions.

A core strategy for the implementation of the LGAF is the setting up of Expert Panels of 3
members to carry out both individual and consensus assessments of a number of given
di mensions i n a day 06 skxperdPakesWookphops © vand Teruret he e i
The panel has thirteen LGAF dimensions to assess. The Expert Panel Members who attended the
workshop were: (i) Mrs. C. Kulemeka, Director of Planning, Lilongwe City Council; (ii) Mrs. E.

Bota, Assistant Commissien for Lands in the Ministry of Lands, Housing and Urban
Development and (iii) Mrs. E. Maseya, Land Administration Expert/Valugrivate practice.

These were supported by (iv) Mr. Francis Liuma, Land tenure Expert from Univefsity

Malawi.

The workshp was carried out in two sesss. The firstsession involved the CC making a
presentation that introduced the LGAF Study and explained the objective of the Panel Workshop
including a brief description of each of the 13 dimensions and the procedureditobed in

their assessment. This was followed by individual assessments of the dimensions by the panel
members and scoring based on the available options. The rankings by the individual members
were recorded on one scoring sheet (see Annex A). The sesmmsibn was devoted to
discussions and consensus building on each dimension as well as identifying policy
recommendations or actions. At the start of discussing each dimension, the range of ranking
made by each individual member and the reasons behincewesded to all.
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2.0 Assessment and Discussions of the Dimensions
2.1 Landtenure rights recognition (rural) [LGI 1 (i)]
This dimension encompassed the following options:
A. Existing legal framework recognizes rights held by more than 90% of the rural
population.eitherthrough customary or statutory tenure regimes.
B. Existing legal framework recognizes rights held by 7088% of the rural population,
either through customary statutory tenure regimes.
C. Existing legal framework recognizes rights held by 5@ of the rural population,
either through customary or statutory tenure regimes.
D. Existinglegalframework recognizes rights held by less than 50% of the rural population,
either through customary or statutory tenure regimes.

Two panel members in their individual assessment of this dimension chose option D while one
chose A and the other chose B. Those who chose D felt that that the law does not provide
security for customary tenure which is in majority in Malawi. They alsbthelt customary
tenure holders have limited rights (user rights) and benefits as per current legal framework. For
the member who opted for A, he felt that the law recognizes customary tenure but there is weak
enforcement of rural land rights so that peoplre at the mercy of traditional chiefs and
family/clan heads for their land rights. They also have little influence on valuation and
compensation processes when there are situations of expropriation. Their land rights are also
affected by poverty, corrtipn and illiteracy. There are no monitoring mechanisms on how
customary tenure is administered. For the member who chose B, he also felt that the law
recognizes customary tenure but the holders have limited rights over their land.

After discussions andarifications on the provisions of the land law, Option B which states that
OExisting | egal f ramewo r9%% of ¢he cutplnpoplation, eitheg ht s
through customary or statutory tenureiomegi mes
This is based on the fact that the current Land Act recognizes customary land which is in
majority for rural land. But the challenge is that customary tenure is governed by customary law
varies from area to area and there are no regulatory framewaorksguidelines for land
administration.

The panelists made the following recommendations:

1 There is need to pass the new land law so that customary land can be registered and

guarantee security as well as to empower local communities to participate in land

administration through local land boards and tribunals

There is need for regulatory framework or guidelines for customary land.

There is need for review of customary law especially on inheritance issues to improve

security of tenure for marginalized graupuch women

1 There is need to widely disseminate land related policies and laws to allow people to
understand provisions relating to their land rights

= =
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2.2 Land tenure rights recognition (urban) [LGI 1 (ii)]
The panel members had the following optiémsthis dimensions:
A. Existing legal framework recognizes rights held by more than 90% of the urban

population, either through customary or statutory tenure regimes.

B. Existing legal framework recognizes rights held by 70808% of the urban population,
either through customary or statutory tenure regimes.

C. Existing legal framework recognizes rights held by 50@% of the urban population,
either through customary or statutory tenure regimes.

D. Existing legal framework recognizes rights held by less théf &0the urban
population, either through customary or statutory tenure regimes.

In their individual assessment of this dimension, the panel members all chose different options
ranging from B to D. Two panelists chose C because they felt that inforriairsatts exist in

urban areas and there are no clear systems to deal with them. They noted that most of the land in
urban areas is not surveyed and has no titles. They also noted that informal settlements are
growing and increasing in number. They estirddteat almost 67% of the urban population live

in informal areas. Some of these informal settlements require formalization but the process is
long and cumbersome. They also noted that there are often political influences which affect
proper enforcement ategulations on formalization and eviction of informal settlements. One
panelist chose B because he felt that there are still some customary rights enjoyed in urban areas.
The one who chose D because he felt that the Town Planning Act does not recognizal inf

areas in zoned urban areas as such any informal area or customary areas in urban areas are
illegal. The panelist also noted that most pieces of land in zoned urban areas have offers of leases
meaning that each piece of land can have lease docurirensse of traditional housing areas,
regularization also helps to provide tenure security for the holder.

Option C which statestha& x i st i ng Ol egal framewo70% ofthec ogni :
urban population, either through customary or stayutot enur e r egi mes o6 was t
the consensus option.

They all felt strongly of the need to deal with the problem of weak land administration systems
in urban areas to ensure that regulations and legal provisions are implemented and adhered to.
They also recommended an improvement in service delivery to reduce time it takes for leases to
be granted.

2.3Rural group rights recognition [LGI 1 (iii)]
The options for this dimension were as follows:
A. The tenure of most groups in rural areas is formally recognized and clear regu@aisbns
regarding groups6 internal organi zation an
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B. The tenure of most groups in rural areas is formally recognized but ways for them to gain
legal rgoresentation or organize themselves are not regulated.

C. The tenure of most groups in rural areas is not formally recognized but groups can gain
legal representation under other laws (e.g. corporate law).

D. The tenureof most groups in rural areas is not faliy recognized.

The individual assessment of the panel members ranged from B to C with one panel member
choosing B, and the remaining two choosing C. The fourth member did not score on this option.
Upon deliberations, they all settled for C as the cosiseoption. They felt that group rights are
recognized if people organize themselves into cooperatives and trusts which are registered as
legal entities. The national land policy and the draft new land law has provisions for land
management committees @age level.

2.4 Urban group rights recognition in informal areas [LGI 1 (iv)]
The range of options for the panel members under this dimension were as follows:
A. Grouptenurein informal urban areas is formally recognized and clear regulations exist
regarding the internal organization and legal representation of groups
B. Group tenure in informal urban areas is formally recognized but ways for them to gain
legalrepresentationr organize themselves are not regulated.
C. Grouptenurein informal urban areas is not formally recognized but groups can gain legal
representation under other laws.
D. Group tenure in informal urban areas is not formally recognized.

Individual panel memberscored between B and D with one panel member each choosing B and
D and two choosing @pt i on C whi oup teaurearn irdosmaltutbantareas ¢ not
formally recognized but groups can gain legal representation under other laws was thus chosen
as the consensus option.

The all agreed that group rights in informal urban areas are not formally recognized butlaw,
sometimes group rights are recognized under other statutes e.g. Trustees Act and Cooperatives
Act if people are organized through NGO initiatives such as Homeless Peoples Federation and
CCODE. These NGOs are mobilising urban poor communities in iadoaneas to secure low

cost housing by organizing them into groups.

2.5 Opportunities for tenure individualization [LGI 1 (V)]
On this dimension, the panelist had the following options to choose from:
A. When desirable he law provides opportunities for those holding land under customary,
group, or collective tenure to fully or partially individualize land ownership/use.
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Procedures for doing so are affordable, clearly specified, safeguarded, and followed in
practice.

B. When desirable,le law provides opportunities for those holding land under customary,
group, or collective tenures to fully or partially individualize land ownership/use.
Procedures to do so are affordable and include basic safeguards against abuseobut are n
always followed in practicandare often applied in a discretionary manner.

C. When desirable he law provides opportunities for those holding land under customary,
group, or collective tenures to fully or partially individualize land ownership/use.
Proedures are not affordable dear, leading to widespread discretion or failure to apply
even for cases where those affected desire to so.

D. Although desirable,he law provides no opportunities for those holding land under
customary, group, or collectiveeriures to fully or partially individualize land
ownership/use.

The individual assessments of this dimension showed that three panel members settled for option

C while one panel member chose®@p t i on C wh ithe law grdavides epportinitiest 0

for those holding land under customary, group, or collective tenures to fully or partially
individualize land ownership/use. Procedures are not affordable or clear, leading to widespread
discretion or failure to apply even for cases where those affected desiro s 06 was c¢chos
consensus option.

The panelists indicated that the law provides opportunities for individualizing customary land
into leasehold estate under Registered Land Act but the procedures are not affordable for the
poor especially reqiements for survey. The procedures for individualizing land ownership
include

A Adjudication

Surveying

Demarcation

Registration

> > > >

The new land law to be enacted provides for registration of customary land as customary estates.

The panelists made the folWing recommendations:

1 Surveying procedures should be reviewed and simplified to reduce costs, e.g. use of satellite
imagery and handheld GPS.

1 There is need for public intervention in large scale/mass demarcation/surveying to assist poor
holders in the praess of individualization.

2.6 Surveying/mapping and registration of rights to communal land [LGI 2 (i)]
The options for this dimensions included the following:
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A. More than 70% of the area under communal or indigenous land has boundaries
demarcated ansurveyed and associated claims registered.

B. 40-70% of the area under communal or indigenous land has boundaries demarcated and
surveyed and associated claims registered.

C. 10-40% of the area under communal or indigenous land has boundaries demarcated and
surweyed and associated claims registered.

D. Less than 10% of the area under communal or indigenous land has boundaries
demarcated and surveyed and associated claims registered.

All panel members in their individual assessment opted for D. Option D statefdhatthan

10% of the area under communal or indigenous land has boundaries demarcated and surveyed

and associated <c¢l ai ms registeredd They notec

registered. Traditional authority areas and villages boundariesnirekimown by the owners

using natural features such as rivers, trees, roads, rocks and hills. It is only estates under

leasehold tenure where boundaries are clearly demarcated and registered in the rural areas. The

panelists made the following recommendas:

1 There is need to speed up enactment of the new land bill.

1 There is need for local authorities to undertake demarcation and registration of boundaries
for traditional authority areas and villages.

1 The Chiefs Act should be reviewed to include clearmit&dn of villages and ensure that new
villages are formed with authority from local authorities.

2.7 Registration of individually held properties in rural areas [LGI 2 (ii)]

This dimension had the following options:
A. More than 90% of individual propees in rural areas are formally registered.
B. Between 70% and 90% of individual properties in rural areas are formally registered.
C. Between 50% and 70% of individual properties in rural areas are formally registered.
D. Less than 50% of individual properties ural areas are formally registered.

In their individual assessment of this dimension, all panel members chose D as their preferred
option. They noted that majority of individual properties in rural areas are under customary
tenure and are not formally ristered. It is only estates under leasehold or freehold tenure that
are formally registered because it was a requirement to get licence or sales quota for special
crops such as tobacco. Due to high illiteracy, most rural communities are not aware of the
provisions of the law and procedures with respect to registrations. The charges associated with
the process of registration are many and unaffordable for the rural communities. The draft
revised customary land law will promote individualization of rural larid customary estates.

The panelist thus urged the authorities to speed up the process of passing the new land laws to

117



effect the reforms included such as formation of local land boards for adjudication, surveying
and demarcation of customary land angis&ation of customary estates.

2.8  Registration of individually held properties in urban areas [LGI 2 (jii)]

The range of options under this dimension was as follows:

More than 90% of individual properties in urban areas are formally registered.
Between 70% and 90% of individual properties in urban areas are formally registered.
Between 50% and 70% of individual properties in urban areas are formally registered.
Less than 50% of individual properties in urban areas are formally registered.

00>

Threepanelists individually opted for C while one chose D. In their discussions, they noted that
there are many properties in informal settlements and in traditional housing areas which are not
registered formally. One of the obstacles to formalization isttiegprocess is slow and the costs

can be prohibitive for the urban poor. Many people are interested in formal registration of their
property because security of tenure promotes investmdotsever, quantitative data on this is

difficult to get in Malawi.

Option C which states th@t B e t Ww@eamd 70% of individual properties in urban areas are
formally registered6 was chosen as the consen
whole. They emphasized on the need for local authorities to ethsirprovisions of the Town

Planning Act are followed and adhered to reduce informality in urban areas.

2.9 A condominium regime provides for appropriate management of common property
[LGI 2 (V)]
This dimension comprised of the following options:

A. Commonpropertyunder condominiums is recognized and there are clear provisions in
the law to establish arrangements for the management and maintenance of this common
property.

B. Commonpropertyunder condominiums is recognized but the law does not have clear
provisions to establish arrangements for the management and maintenance of this
common property.

C. Common property under condominiums has some recognition but there are no provisions
in thelaw to establish arrangements for the management and maintenance of this
common property.

D. Commonpropertyunder condominiums is not recognized.

Three panel members individually opted for C as the noted that some flats/apartments have been
permitted to be constructed by local authorities which mean that common property under
condominiums has some recognition. One panel member however opted for D as it was noted
that the country does not have condominium law.
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Opti on C whiGotmmos pr@pértg ander domdominiums has some recognition but
there are no provisions in thew to establish arrangements for the management and maintenance
of this common propertyd was chosen as the
condominium law is very necessary in Malawi and recommended that the country should come
up with a clar condominium law to guide management of common property considering
increasing developments of apartments in the cities. The need was already expressed by the law
commission which was reviewing the land law but the issue was not handled at that time.

2.10 Compensation due to land use changes [LGI 2 (vi)]
The range of options for this dimension was as follows:

A. Wherepeoplelose rights as a result of land use change outside the expropriation process,
compensation in cash or in kind is paid such that thesple have comparable assets
and can continue to maintain prior social and economic status.

B. Where peop lose rights as a result of land use change outside the expropriation process,
compenation in cash or in kind is paid such that these people havearabie assets but
cannotcontinueto maintain prior social and economic status.

C. Where people lose rights as a result of land use change outside the expropriation process,
compensation in cash or in kind is paid such that these people do not have comparable
assets and cannot continue to maintain prior social and economic status.

D. Wherepeopleloserights as a result of land use change outside the expropriation process,
compensation is not paid.

In their individual assessments, two panelists chose C while one chose B and one panel member
did not score. Option C was chosen because it gases compensation is too small to allow
comparable assets to be acquired and to maintain prior social and economic status. For
customary land compensation is made on developments on the land and not on the land itself as
such many get little compensatibecause there are few or no developments on the land. It was
also noted that there are always delays in paying compensation which makes people not able to
acquire comparable assets due to changes in market prices and some people refuse to move
demandingmore compensation and government ends up paying compensation twice or people
ultimately refuse to move. The one who chose option B felt that now there is a national
resettlement policy framework which will guide issues of compensation.

After discussionsOpt i on C wh iwhédre pedpla bbse sights &satresud of land use
change outside the expropriation process, compensation in cash or in kind is paid such that these
people do not have comparable assets and cannot continue to maintain pri@nsbe@nomic
statusd6 was chosen as the consensus option.

The completed matrix below also provides more explanation to the compensation situation in the
country as per individual panel members.
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Process Level of compensation| Compensated | Implementation

rights

Ruralurban 2,2 2,2 2,3

conversion

Establish reserve| 3,3 2,2 3,2

land

Other (please

specify:-----)

Codes: 1 = Compensation pail 1 = All secondary 1 = Consistently]
in cash or in kind or rights implemented;
the same or simila recognized; 2 =
basis as compulsor2 =  Somel Implemented
acquisition; secondary right{ with some
2 = compensation pail recognized,; discretion;
in cash or in kind but § 3 = No secondary 3 =
significantly lower| rights recognized Implemented in
level than compulsory highly
acquisition; discretionary
3 = little or no manner.
compensation paid.

The panelists made the following recommendations:

1 There is need for authorities to speed up process of compensation payments and
resettlemerst

1 There is need for local authorities to speedily implement projects and enforce changes in land
use after compensation has been made.

2.11Use of nondocumentary forms of evidence for recogiion of property claims [LGI 3
0]
The panel members wecensidering the following options for this dimension:

A. Non-documentary forms of evidence are used alone to obtain full recognition of claims to
propertywhenother forms of evidence are not available.

B. Non-documentary forms of evidence are used to obtamgretton of a claim to property
along with other documents (e.g. tax receipts or informal purchase notes) when other
forms of evidence are not available. They have about the same strength as the provided
documents.

C. Nondocumentary forms of evidence areddgo obtain recognition of a claim to property
alongwith other documents (e.g. tax receipts or informal purchase notes) when other
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forms of evidence are not available. They have less strength than the provided
documents.

D. Nonrdocumentaryorms of evidencare almost never used to obtain recognition of
claims to property.

In their individual assessments, all the panel members chose option B. The main reasons for this
choice were that not all properties were registered in Malawi and currently there isamalna
identification system in place as rdocumentary evidence is also permitted in certain claims.
This might include witnesses such as chiefs and other relatives.

The panelists recommended that the authorities should speed up passing of the new land
acquisition and compensation laws to ensure clear assessment of claims for compensation. The
new land law provides for land acquisition, compensation and compensetable claims

2.12Formal recognition of long-term, unchallenged possession [LGI 3 (ii)]
Theoptions for this dimension were as follows:

A. Legislation exists to formally recognize lotgrm, unchallenged possession and this
appliesto both public and private land although different rules may apply.

B. Legislationexists to formally recognize loAgrm, unchallenged possession but applies
only to one specific type of land (e.g. either public land or private land).

C. Legislation exists to formally recognize lotgym, unchallenged possession but due to
the way this legislation is implemented, formal rectigniis granted to very few aro
applicants for recognition on either public or private land.

D. Legislationto formally recognize longerm, unchallenged possession does not exist.

In the individual assessment of this dimension, all four panel members optien B. They

noted that provisions of current land law only applies for private land and are not applicable on
customary land where individuals have only usufructuary rights as the land belongs to families
and is in the custodian of the chiefs. The d.act provides for prescriptive rights to be given

after 12 years of uninterrupted and unchallenged occupation. The recommended for the speedy
enactment of the new Customary land law which will provide for customary estates as private
land.

2.13Efficient and transparent process to formalize possession [LGI 3 (vi)]
The range of chosen options in the assessment of this dimension was as follows:
A. There is a clear, practical process for the formal recognition of possession and this

process is implemented effevely, consistently and transparently.
B. There is a clear, practical process for the formal recognition of possession but this
process is not implemented effectively, consistently or transparently.
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C. Theprocesdor the formal recognition of possession is not clear and is not implemented
effectively, consistently or transparently.
D. There is no process for formal recognition of possession.

The individual assessments by the panel members between B and C withatneeenembers
choosing B, and one chose C. The choice of op
process for the formal recognition of possession but this process is not implemented effectively,
consistently or tr aonsepsast The pganelstonotedadhsat capdcity gapsnin b y
the government departments and local authorities affect efficiency and effectiveness of
implementation. They also noted affordability may be a challenge for many people wanting
formal recognitions. For exnple, on informal settlements on urban private land, the rules are

there but not fully implemented. The panelists also noted that there are increasing cases of land
disputes and informal settlements which calls for a need for formalization.

The table blew shows the panelists assessment of the implementation of formalization processes
on all informal settlements.

Formalization Formalization | Implementation Growth in Comments
process informality

1. Informal urban 2,2,2 2,1,3 3,2,2

settlement on privat

land

2. Informal urban 3,2,3 2,2,2 2,3,3

occupation on public

land

3. Informal 3,1,1 3,3,2 1,1,2

occupation of fores
land or protectec
areas (national park
wildlife reserves, etc.

4. Other (pleasg

122



Codes: 1 = Clearly| 1 = Efficient &| 1 = Very limited
defined rules transparent; number of new
that cover| 2 = Somel informal
most cases; discretion in| settlers in the

2 = Clearly] implementatio | pastyear;
defined rules n; 2 = Some new
that cover 3 = Significart | informal
about half thg djscretion settlers in theg
cases; past year;

3 = Rules not 3 = Many new
clearly informal
defined, settlers in the
and/or  most past year.
cases no

covered.

The panelists noted that formalization is done on project basis awdhotgsale. The process
starts with adjudication followed by surveying, demarcation and registration.

The panelist noted that with the new land laws when they are enacted, there will be need for
large scale adjudication. There will also be need to stétigest areas so as to allow change in
land use.
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Individual and Consensus Ranking by the Expert Panel Members on Land Tenure

Ranking by
) _ . Expert Panel | Consensus
LGI Dimension Description Members Ranking
1 2 3 4
1 i | Land tenure rights recognitidrural) D A | B B
1 i | Land tenure rights recognition (urban) AlC|C|B C
1 iii | Rural group rights recognition cC|C|B C
1 iv | Urban group rights recognition in informalareas | C | D | C C
1 v | Opportunities for tenure individualization c|Cc|C C
Surveying/mapping and registration of rights
5 ying/mapping g g blolp D
communal land
Registration of individually held properties in ru
2 i D|D|D D
areas
Registration of individually held properties in urb
2 i DjCc|C|C C
areas
A condominium regimeprovides for appropriat
2 Vv Jimep PPIOP c,c|C|D C
management of common property
2 vi | Compensation due to land use changes cC|C|B C
Use of nondocumentary forms of evidence f
3 N _ B|B|B|B B
recognition of property claims
Formal recognition of longerm, unchallengeg
3 i ] J e J B|B|B|B B
possession
Efficient and transparent process to forma
3 i ) B|B|B|C B
possession
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Aide Memoire of the Expert Panel Workshop on Rural Land Use and Land Policy
Venue: RBM Club, Lilongwe, Wednesday, October 19, 2011

1. Introduction
The Land Governance Assessment Framework (LGAF) is a diagnostic tool designed to identify

areas where policy interventions may be needed to improve governance in the land sector. The
LGAF divides land issue into five thematic areas; (i) Lesadl Institutional Framework; (ii)

Land Use Planning, Management and Taxation; (iii) Management of Public Lands; (iv) Public
Provision of Land Information; and (v) Dispute Resolution and Conflict Management. In line
with these thematic areas, 21 Land Gowexe Indicators (LGI) have been developed. Each of

the LGIs was further broken down into a number of dimensions ranging from 2 to 6. Thus, the
LGAF study is based on the assessment of 80 dimensions.

A main step in themplementation of the LGAF is the setting up of Expert Panels-5f 3
members to carry out both individual and consensus assessments of a number of dimensions in a
daydés workshop. There are seven expert panel s
the seven Expert Panels organized is on Rural Land Use and Fole\Expert Panel Members

were present for the workshop. They areMi) Zwide Jere (Director, Total Land Care), (ii) Mr.

Chrispin Magombo (CARE Malawi), (iii) Mr. James Banda, Deputy &oe Department of

Land Resources Conservation, Ministry of Agriculture (iv) Mr. N.J. Mulenga (Retired Director

of Land Resources Conservation Department), (v) Mr. F. Mukhupa, Economist, Ministry of
Lands, Housing and Urban Development.

2.0 Assessment ad Discussions of the Dimensions

2.1 Restrictions regarding rural land use, ownership and transferability are justified [LGI

4 (ii)]

The options chosen by the panel member in their individual assessment of this dimension ranged
between A and B

The panel mmbers noted that a lot of restrictions on rural land use exist on land transaction,
land ownership and ownership types. These restrictions which are mairtiowop have
however met various reactions when enforced. The panelists also noted that tlereriien
restrictions within customary land tenure (e.g. cutting down of trees in graveyards) which need to
be taken advantage of. Restrictions especially those that do not take into consideration
livelihoods needs of the rural community are generallylehged and difficult to enforce. A

case is that of Thyolo where communities encroached Thyolo mountain forest area due to
scarcity of land.
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It was thus summarized that even though these restrictions are in existence, they are neither
monitored nor enfieed in most cases as represented in the table below.

Restrictions on land _
ownership (for each one of the Exists, _ Brief description of
restrictions listed below, tick | Non- but Exist & restriction and
appropriate column and existent not Enforced
provide comment where enforced comments
relevant)

Restrictions on:

Land transactions * + Title deeds in estate land
Land encroachment in son
leasehold estates in Thyolo
Encroachment on customa|

Land ownership * + land
Land grabbing from poo
households bywell to do
individuals
There is need to addre

Owner type * * needs of women and minori
groups
Unwritten regulations exist i
rural land
Need to learn from the rule

Use * * and regulations that gove
graveyards and other sacr
places, rivebanks, communa
grazing area, steep slopes.

Size of holding *

Prices per ha not known by
_ most people. Land sold basg

Price * S .
on individual negotiation
Wetlands (dambos) are sg

Rent N N or rented in rural area
although this is supposed
bepublic land

Option B which states that Othere are a
the basis of overall public interest but

1 There are a series of regulations e.g. in changes in dwpefi®om customary to

leasehold

1 Many unwritten restrictions exist on rural customary land
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2.2 Separation of policy formulation, implementation and arbitration [LGI 5 (i)]
Different options were chosen by the individual assessment of this dimensiomariges of

chosen options was between B and D with one of the panel members choosing B, two choosing
C, while the remaining one chose D.

The choice of Option D which states that, 0t
formulation, implementation fopolicy through land management and administration and the
arbitration of any disputes that may arise as a result of implementation of policy but there are
overl apping and conflicting responsibilities
becase the panel members noted that some separation of roles exist.

Opti on B which states that 0t here is some s
implementation of policy through land management and administration and the arbitration of any
dispues that may arise as a result of implementation of policy, but there are overlapping and
conflicting responsibilities that | ead to occ
because three issues could not be combined for Malawi situation.

Thec hoi ce of C which states that, Ot here is sc
implementation of policy through land management and administration and the arbitration of any
disputes that may arise as a result of implementation of policyhbue are overlapping and
conflicting responsibilities that | ead to fre

The choice of this option was supported with reference to conflicts between Forestry and Water
departments over management of forests which are alter watchment areas; Wildlife and
Forestry over management and regulation of game reserves and national parks, Mining and
Forestry, Forestry and Agriculture etc. where responsibilities of such land management
institutions overlap. It was also observed thia¢ frequent reshuffling and restructuring of
responsibilities of Ministries bring in a lot of conflicts.

Institutions  (central | Type of | Responsibility/ Separation of | Overlap ocars
and decentralised| land/ mandate policies and| with other
authorities resource functions institution?
Ministry of Lands,| All Policy There are some miX Between Ministry of]
Housing and Urbal categories| formulation, land| ups between Local governmen
Development of land administration departments  wher| through District
and regulating some officers carry Councils and
land use ang out services which Ministry of Lands
arbitration are not within thein especially on
mandate. customary land.
Department of Lands, | All land Land Policy Forestry and wate
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administration implementation departments
overlaps; small scal
Ministry of Agriculture | Agric Land use plans irrigatign activities que_stry ang
land and : land along the river bank Wildiife
conservation - .| departments
and yet other policie
Forestry Department, Forest advocate for 10mn
Forests management buffer zone along th
Water Department Water streams and rivers
Water management an
catchment catchmenf[
s conservation
Local Government Customar | Land Overlaps  betwee
1 District Council y and| Administration, District councils ang
 Traditional private regulating  land Traditional
Authority land use, taxation an Authorities
arbitration. especially in the
cases wherg
traditional
boundaries are
recognized in bth
entities.

2.3 Avoidance of institutional (horizontal) overlap [LGI 5 (ii)]

The summary of the individual assessment of this dimension by the panel members revealed that
the range of rankings was between B and C with three of the panel membersglagiile
the other two members chose B.

Option C which states that the mandated responsibilities of the various authorities dealing with
land administration issues are defined but institutional overlap with those of other land sector
agencies and incoistency is a problem, was chosen as the consensus option. This position was
supported with various illustration where laid down policies overlap or do not take into
consideration other policies e.g. Land Use and Management Policy, Land Policy, Minoy Poli
Forestry Policy and National Parks Policy

2.4 Avoidance of administrative (vertical) overlap [LGI 5 (iii)]
In the individual assessment of this dimension, the range of ranking chosen by the panel
members was between C and B.

Decentralisation policy has spelt out clear responsibilities from central government to local
authorities down to community levels. However there are some institutional overlaps in any
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cases with some institutional levels are not trusted by the commugitgleefs. People have
expressed that they are suppressed by chiefs hence prefer tribunals.

Both options wh

characteri

i ¢ h srelated a@esporisihilities HBetiveen ithe different o f
levels of administration and government is clear with minor opeslad and A di-vi
related responsibilities between the different levels of administration and government is

zed by | arge overlapso apply

2.5 Land information is shared with interested institutions[LGI 5 (iv)]
Option B which states that information related to rights in land is available to interested
institutions and although this information is available at reasonable cost, it is not readily
accessible as the information is not maintained in a uniform way Wwase with the

gualification that the cost is not reasonable since the information is not maintained in a uniform

way and is not regularly updatethere is need for a Central point of access.

2.6 Land policy is developed in a participatory manner [LGI 6(i)]

The range of chosen options under this dimension was between B and A with three of the panel
members choosi

ng B, one

choosing A.

i n

exists or can be inferred by the existing legislation. Land policysied that affect sections of

the community are based on consultation with those affected but feedback is usually not sought

or not used i n

making | and
was supported with the knowledge ofnrqarehensive consultation that took place for the Land

policy deci

S i

S i

I
on

t he

Option

Policy but panelists were not very sure how much the Policy incorporated comments nor have

evidence that the community was informed of any changes thereafter. A case in mind is the land

administrative pwers

of the chief.

2.7 Meaningful incorporation and monitoring of equity goals [LGI 6 (ii)]
The options chosen by the panel members in their individual assessment of this dimension
ranged between B and C with three of the panel members choosing Cthehi@maining one

chose B.
_ Considered in Meaningfully Impact compared to
Rights of _ _ I
Policy Monitored other policy instruments

Indigenous 1 2 NA
Migrants 3 3 NA
Landless 2 3 NA
Women 2 3 NA

Option C which

regul arly

stat es 0t heqguity objectives byt theése ard nets
and meaningfully
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2.8 Policy implementation is costed, matched with benefits and adequately resourced [LGI

6 (iii)]

Paneli sts chose opimplementatidn of kandcphblicy dstnattfulyscosted h e
and/or to implement the policy there are serious inadequacies in at least one area of budget,
resources or institutional capacitydé6 on the b
been prioritisd. There was need to carry out sensitization so that the community understands

and buys into the policy

2.9 Regular and public reports indicating progress in policy implementation[LGI 6 (iv)]
It was noted that there is hardly any report or reporting process for rural land policy
implementation tahe public.

Option D which statesdéd that | and institutions
circumstances or nmothe cansensasloption basads on thé prefessional
experience of the panel members.

2.10 In rural areas, land use plans and changes in these plans are based on public input

[LGI 7 (ii)]

Option D which states &édpubl ime nidin gt |iashdn ats es @
chosen as the consensus option based on the professional experience of the panel members.

There are no rural land use plans in place, only physical plans exist for selected secondary
growth centres.

2.11 Use plans for specificural land classes (forests, pastures, etc) are in line with use

[LGI 8 (V)]
Option C which states that 6t he share of l an
specified purpose in contraventi on sohbserebyi st i n

all the panel members in their individual assessment of this dimension.

Because of land pressure, most rural land classes (forests, pastures, wetlands) are being
converted to commercial, residential or agricultural use.

Panel members notdtat there is need for the development of rural land use plans. The Land
Resource Evaluation Project 1992 Reports could be used a basis for developing land use plans at
national level. Specialists at District level would then come up with district lardl lise plans

which should take into consideration public opinion.
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2. General Comments and Policy Reforms

A

Land Policy implementation has stagnated somewhere. Supporting instruments to the
implementation of Land Policy must be speeded up e.g. througinsera of the revised

Land Laws.

The Land Policy was adopted in 2002 and it is 9 years down the line. There is need for an
evaluation/review on its impact which will lead to revision of the policy.

There is need for public awareness campaigns on the jmawisf the Land Policy and

land laws. A website existed where some pages gave information on LP but was
discontinued. There is need teastablish this in order to give feedback to stakeholders

of the Policy.
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Individual and Consensus Ranking by the Expert Panel Members on Rural Land Use and

Land Policy
Ranking by
Expert Panel
LGl | Dimension Description I\/FI)embers Cl_ggﬁlfi?]zus
2 3

Restrictions regarding urban land use, owner

4 i - - A | B|B|B B
andtransferability are justified B
Separation of policy formulation, implementati C

5 | o D|B|C|C C
and arbitration

5 i | Avoidance of institutional (horizontal) overlap c|B|C|C|C C

5 iii | Avoidance of Administrative (vertical) overlap cCc|B|B|B|C
Land information is shared with interest B

5 Iv| D|C]|C B
institutions
Clear land policy is developed in a participat C

6 | S P P P A | B|B|B B
manner
Meaningful incorporation and monitoring of equ C

6 i B|C|C]|C C
goals
Policy for implementation i€osted, matched wit D

6 i ) cC|DbD|]C|C C
benefits and adequately resourced
Regular and public reports indicating progress D

6 Iv g . P . P J prog D | D|D|D D
policy implementation
In rural areas, land use plans and changes in { D

7 i o D|C|D|D D
plans are based on public input
Use plans for specific rural land classes (fore D

8 V o _ D|B|C|C C
pastures, etc) are in line with use
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Draft Aide Memoire of the Expert Panel Workshop onUrban Land Use Planning and
Development

Venue: Reserve Bank Club, Lilongwe

Wednesday,October 20, 2011

1. Introduction

The Land Governance Assessment Framework (LGAF) is a diagnostic tool designed to identify
areas where policy interventions may be needed to improve governance in the land sector. The
LGAF divides land issue into five thematic areas; (i) Legal and InstitatiFramework; (ii)

Land Use Planning, Management and Taxation; (iii) Management of Public Lands; (iv) Public
Provision of Land Information; and (v) Dispute Resolution and Conflict Management. In line
with these thematic areas, 21 Land Governance Indgcéi6l) have been developed. Each of

the LGIs was further broken down into a number of dimensions ranging from 2 to 6. Thus, the
LGAF study is based atme assessment of 80 dimensions.

A main step in the implementation of the LGAF is the setting up geE Panels of -5

members to carry out both individual and consensus assessments of a number of dimensions in a
dayos workshop. There are seven expert panel s
the seven Expert Panels organized is on Urban LeadPlanning and Development. The Panel
Members present for this session were: (i) Mr. Kelby Chirwa, Department of Housing, Ministry

of Lands, Housing and Urban development; ii)Mr. John Chome from UN HABITAT and iii) Mr.

Elvis Njoka from Physical Planninglepartment. This reporgives a summary of the
deliberations of the panel members for this session including their individual and consensus
assessments of the given LGAF dimensions.

2.0 Assessment and Discussions of the Dimensions

2.1 Formalization of urban residential housing is feasible and affordable [LGI 3 (V)]

The range of options chosen under this dimension was between C and D with two of the panel
members choosing D, while the remaining one ¢
forfoomd i si ng housing n urban areas are such tha
C states t hat 60t he requi rements for formal.
straightforward, or affordable but many applicants from informal areas are mgriagsatisfy

the requirements?o

For individual houses in a formal area zoned as a housing area, the process for formalizing is
clear and application must meet certain minimum standards and the town planning committee
can consider approvingoF settlemerst where all houses are informal, there are no procedures
for formalizing and because of almost rexistent enforcement, most informal house owners
dondét bother to formalize.
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The following observations were made by the panelists:

1 Most urban areas are imfoal areas with informal housing and yet this is where majority of
the urban population resides.

1 The requirement for formalisng informal housing are not clear

1 There is lack of procedures for formalizing informal settlenmeriteere is need for
mechanismdr formalisng informal settlements.

1 Most people in urban settlements are not aware of how to formalize their informal
settlements

1 Some people may not see the need to formalize while some consider the process to formalize
difficult.

1 The land policy of 2002nentions of the need to formalize informal settlements

1 A new housing policy is being finalized will tackle some of these issues

The panelist resolved that the situation in Malawi for this dimension contains elements of both
Can D.

In order to improve th situation the panelists make the following recommendations:

A There is a need for mechanism, procedures and rules to guide the formalization process
both in large cities and small towns

A The public must be sensitized on the mechanism and proceduresrialization

A There should be some incentives devised to encourage formalization in informal

settlements.

2.2 Restrictions regarding urban land use, ownership and trasferability are justified [LGI

4 ()]

In their individual assessment of this dimensiohthake panel members chose option B and this

was the consensus option. Option B states tha
mo s t part justified on the basis ofThedabler al |

below showsHhe status of the various restrictions.

Restrictions  or Non- Exists, but nol Exist & | Brief description of restriction an
land ownership | existent | enforced enforced | comments
Restrictions on:

In  Traditional Housing Area
(THA), there are restrictions @
Land transactions * plot transfers and there are a
restrictions on government (leas
plots which are undeveloped
Restrictions on one person one p
in THA but people bribe officials
to get more than one plot

Land ownership *

Restrictions on foreigners ownir]

*
Owner type land
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Restrictions on type of building i
Use * certain zonesi this promotes
corruption

Restriction on the size of land
different zones e.g. THA this

Size of holding * promotes crafty practices whe
people combine plots to get
bigger size
For real property in privat

Price * ownership the price is determin

on an open market.

Determined by supply and dema
for real property in privat
Rent * ownership. Malawi Housing
Corporation rents are usual
below the market rate.

Policy Commentary
The panelist made the following comments:

A In most cases there is weak enforcement of restriction and regulations.
A There is need to fully implement the decentralizapohcy to empower local authorities
to enforce restrictions and regulations
A There is need for civic education for urban dwellers on procedures and restrictions
A There is need for authorities to work on eliminating artificial land shortages in urban

areas bymaking more land available and accessible for more people. This will help
reduce corruption.

2.3 In urban areas, land use plans and changes in these plans are based on publjuin

[LGI 7 ()]
The range of options chosen by the panel members in thdiridnal assessment of this
dimension was between B and D. One panelist chose C because there is no documented evidence
that public inputs or comments are included in land use plans and changes. The other panelist
chose B where he thought that the proa&sgetting public input is unclear and unsystematic.
the third panelist chose D because he felt that land use changes are made without public input.

Foll owing further deb apguldicinp@ sindtsoughtD preparingamd st at
amendigy | and was¢hergfdreachosed as the consensus option

Policy Recommendation

A Public input should be mandatory by law when making and amending land use plans as is the
case with Environmental Impact Assessment process for development projects
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A Thereis need to fully implement the decentralization process so as to empower local
authorities on these processes
A There is need to remove political interference and influences in making land use changes

2.4 Public capture of benefits arising from changes ipermitted land use [LGI 7 (iii)]

All the three panel members chose option D in their individual assessment of this dimension.
Option D states that O6mechani sms to allow t hi
from changing land use (e.g. bettent taxes, levies for infrastructure, property tax) are not used

or not applied transparentlyd. They felt that
or distributing benefits. In addition, since public input is not sought to bring outdineiands,

benefits can be not be guaranteed.

Policy Recommendation

A There is need for the government and local authorities to develop mechanisms for making
sure that gains and benefits are distributed to the public.

A There is need to introduce such measw@ash as betterment taxes and infrastructure
levies

2.5 Speed of land use change [LGI 7 (iv)]

The panelist felt that the option for this di
than 70% of the land that has had a change in land use assignment in the past 3 years has
changed to its destined us e30% ofthelant that maphad @@ n D
change in I and use assignment in the past 3 vy
on the scale of the land use change. For small scale plot based changes (e.g. change from house
to office block), the changesuc be made swiftly while for large scale changes e.g. through a
revision of the whole city council plans, land use changes take many years (more than 3 years) to
take effect. The only exception is when the changes are politically motivated as such ehanges
effected swiftly.

Policy Recommendation
There is need to fight land speculation through taxes and levies to induce faster development of

property.

2.6 Process for planned urban development in the largest city in the country [LGI 8 (i)]
The panelmembers in their individual assessment of this dimension chose option ranging
between C and D with two of the panel members choosing C, while the remaining chose D.

In Lilongwe, the largest city in the country, the city wide structure plan is in pladbdret are

hardly any local detailed plans to guide development. Even with a city wide plan in place,
implementation, compliance and enforcement are a challenge. There is poor implementation and
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enforcement of plans. Urban growth has not been at pacedeitblopment plan$ it has

outpaced development plans. In addition in most cases, infrastructure is not provided when
implementing development plans. The consensus of the 3 panelist was on option C which states
that oO6in the | ar gdesahierarchy of regianal/detailed land usa plansyis  wh
specified by law, in practice urban spatial expansion occurs in an ad hoc manner with
infrastructure provided some time after urban

2.7 Process for planned urban development in the foudarges cities in the country,
excluding the largest city [LGI 8 (ii)]

The range of options chosen by the panel members in their individual assessment of dimension
was between C and D with two of the panel members choosing c, while the remaining one chose
D.

The three largest cities in the country excluding the largest city include:

A Blantyre
A Mzuzu
A Zomba

The panelists noted that while urban structure plans exist for these cities, there is poor
implementation and enforcement of plans and urban growth was not at pace with plans with most
infrastructure not provided in newly developed areas. Such needesitrindtare is provided

later after urban development has taken place.

After debate, option C was therefore chosen a
four major cities in the country, while a hierarchy of regional/detailed land userpénsr may

not be specified by law, in practice urban development occurs in an ad hoc manner with little if
any infrastructure provided some time after u

Policy recommendations (for dimension i and ii)

1 There is need to ensure that urban citme plans are prepared regularly (every 5 yrs),
implemented, enforced and updated.

1 There is need for investment in infrastructure to stimulate urban development.

1 There is need for marketing initiatives for zoned areas to attract more investors for
infrastructure and urban development.

1 There is need for strategic plans for specific development needs in the city.

2.8 Ability of urban planning to cope with urban growth [LGI 8 (jii)]

In their individual assessments, all three of the panel members chimse©bor this dimension.
Option C which states t hat 6i n t he | argest
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process/authority is struggling to cope with the increasing demand for serviced units/land as
evidenced by the fact that most new dwellings afeanr ma | 6

In the largest city urban development is guided by urban structure plans. In addition, there has
been urban sector shelter profile done for Malawi which will also provide guidance.

Policy Commentary

A There is need for elaborate urban plannindhwgitoper projections for urban growithwith
targets and proper monitoring

A There is need for detailed urban housing profile to assess housing demand and services.

A There is need to determine effective demand for land in urban areas to avoid speculation

A There is need for regular development plans to be developed and updated.

2.9Residential plot size adherence in urban areas [LGI 8 (iv)]

The panelists noted that the application of this dimension is tricky for Malawi. In the formal
sector (zoned areag)lots are created by the local authorities and standards on plot sizes are
followed based on the zone. However in informal areas, plots are created by local landlords and

are of varying sizes with no standards followed. It is only in formal areas wheilectie

authority can enforce compliance on plot sizes because plot sizes are predetermined but in
informal areas plots are of varying sizes and boundaries are most often contentious. No studies
have been done so far in informal areas to assess plotHeepanel members thus felt that the
situation in Mal awi I's towards option D where
met in less than 50% of the plots.

2.10 Applications for building permits for residential dwellings are affordable and
processed in a notiscretionary manner [LGI 9 (i)]

The range of chosen options under this dimension was between B and C with two of the panel
members choosing B and one opting for C.

The panel members listed the following as steps for applying for buipdingits:

Technical Estimated Efficiency
Steps Agency Justification for the time Justification | &Transparency

key steps (days) of the process.

Prepare

building plans To ensure orderlines

and submit to | Developer | in development 15 days

the local following standards

: Not very
authority ;.
Site visit and Efficient and
. Local transparent

consultations authorit

with service e.q. cit y

providers such 9. cly

council
as water
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boards,
electricity
body and
roads
authority

plans to the
technical
committee for
approval

Submission of

Local
Planning
Authority

Necessary for
checking minimum
building standards
prescribed

Not
stipulated

Clearly
justified

the planning
department
submits a
report for
consideration
by the town
planning
committee

Upon approval

Local
authority
planning
committee

Payment of
scrutiny fees
to the local
authority

Developer

To cover costs of
inspection and
meeting of the town
planning committee

Not
stipulated

Clearly
justified

Upon
consideration
by town
planning
committee, a
decision

in writing to
the developer

notice is given

Local
authority

To promote recording
of transactions of the
building permit

Not
stipulated

Clearly
justified

The process of obtaining a building permits is fairly lon@ifdonths or more) as there are many

steps to be followed. These steps could be technically justified but could be streamlined and the

time could be reduced. The panelists noted the following challenges affecting the prbeess:
cost of fulfilling the requirements needed for the grantingapproval for building plans is

considered by the panelists as high estimated at about 1% of the development costs and this
varies from city to city.

Af ter
justiied b
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ut not

option
affordabl

C whi
for
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t hat

maj ority

oreq
of

real situation. However some elements of B are present in that the information on procedures and

channels to be followed to obtain a building permit are not widislseminated to developers or

those seeking building permits.

Policy Commentary
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A There is need to publicly disseminate steps and channels followed for applications for
building permits so that the process can be understood and effectively pursued.

2.11Time required to obtain a building permit for a residential dwelling [LGI 9 (ii)]

The panel members were not able to choose any option on this dimension due to inadequate

information. The panelists noted that the Town Planning Act stipulates that appkcatiould

be approved within 60 days but most of the times, process of obtaining a building permits is

fairly long (3 months or more) as there are many steps to be followed. They noted the following

challenges affecting timely processing of building p&smi

1 Poorly staffed and equipped local planning offices e.g. Blantyre city council has one
development officer

1 Corruptioni the process is prone to corruption

1 Lack of enforceable checks and balances

1 Lack of robust decision making bodies e.g. the town pfapoommittee

Policy Recommendations

A There is need for guidelines on how to obtain a building permit and these guidelines
should be widely publicized and accessible.

A The composition of planning committees or decision making bodies need to be robust
and na politically influenced

A There is need to build capacity of local authorities in terms of human and financial
capacity

A There is need to put check and balances in the system to make sure that the planning

authorities are transparent and accountable.
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Individual and Consensus Ranking by the ExpertPanel Members on

Planning and Development

Urban Land Use

Ranking
by Expert Consensu
LGI | Dimension Description Panel Ranking
Members
3 v Formalization of urban residential housing is feas Dlplc D
andaffordable
Restrictions regarding urban land use, ownership
4 | - o= B|B|B B
transferability are justified
In urban areas, land use plans and changes in
7 . c|B|D D
plans are based on public input
7 i Publl_c capture of benefits arisifjom changes in DlplD D
permitted land use
7 iv | Speed of land use change A | D
8 i P_roc_:ess for planned urban development in the la Alclp c
city in the country
i Process for planned urban development in the clpolp c
largest cities in the countrgxcluding the largest city
8 iii | Ability of urban planning to cope with urban growtf C | C | C C
8 iv | Residential plot size adherence in urban areas D D D
Applications for building permits for residenti
9 i | dwellings are affordable and processeda non| B | B | C C
discretionary manner
9 i Time required to obtain a building permit for
residential dwelling

141



Aide Memoire of the Expert Panel Workshop onLand Valuation and Taxation
Venue: Reserve Bank Club, Lilongwe
Friday, October 21, 2011

1.0 Introduction

The Land Governance Assessment Framework (LGAF) is a diagnostic tool designed to identify
areas where policy interventions may be needed to improve governance in the land sector. The
LGAF groups land issues into five thematic areasl€jal and Institutional Framework; (ii)

Land Use Planning, Management and Taxation; (iii) Management of Public Lands; (iv) Public
Provision of Land Information; and (v) Dispute Resolution and Conflict Management. In line
with these thematic areas, 21 LaBdvernance Indicators (LGI) have been developed. Each of
the LGIs was further broken down into a number of dimensions ranging from 2 to 6 culminating
into 80 dimensions.

One of the main strategy for the implementation of the LGAF is the setting up eftBamels

of 3-5 members to carry out both individual and consensus assessments of a number of given

di mensions in a dayo6s haodMValeatiom pnd Takalian isenepfer t p a
the 8 Panels organized to assess 6 LGAF dimensions. The EapeftNembers who attended

the meeting were: (i) Mr. G.L. Nthachi, Acting Director of Housing, Ministry of Lands, Housing

and Urban Development; and (i) Mr. T.G. Msonda, Private Valuer, TG Msonda and Associates.

The panel session was also attended by Kir) Max Wengawenga, Principal Economist,

Ministry of Lands, Housing and Urban Development and (iv) Mr. Francis Mukhupa, Economist

in the Ministry of Lands, Housing and Urban Development.

The workshop started with the Country Coordinator making a presentatroducing the

LGAF study to the panel and explaining the objective of the Panel Workshop. This was followed
by a brief description of each of the 6 dimensions and the procedure to be followed in their
assessment. The second part of the meeting avadlaw the panel members to individually
assess the dimensions and fill the scoring sheets as per instructions earlier sent to them. The
rankings by the individual panel members were recorded on a composite scoring sheet (see
Annex A). This was followed Y collective discussion and consensus assessment of each
dimension by the panel members as well as identifying possible policy recommendations. Some
dimensions were not scored by the panel because of absence of members from the taxiauthority
Malawi Reveme Authority (MRA). A followup interview was arranged with MRA to fill the

gaps on those indicators. The MRA officials who contributed to the assessment were Mr. E.
Hapala and Mr. Crosby Phiri.

2.0Assessment and Discussions of the Dimensions

2.1 Clear process of property valuation[LGI 10 (i)]
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This dimension had the following options to be considered:

A. The assessment of land/property values for tax purposes is based on market prices with

minimal differences between recorded values and market aacess different uses and

types of users and valuation rolls are regularly updated (at least every 5 years).

The assessment of land/property for tax purposes is based on market prices, but there are
significantdifferencesbetween recorded values and magkéces across different uses

and types of users or valuation rolls are not updated regularly or frequently (greater than
every 5 years).

. The assessment of land/property for tax purposes has some relationship to market prices,

but there are significantffierences between recorded values and market prices across
different uses or types of users and valuation rolls are not updated regularly.

D. Theassessmemtf land/property for tax purposes is not clearly based on market prices.

The consensus scoring forighdimension by the panel members was B. They noted that the
applicable law for this issue is the Local Government Act. The law says that values of property
should be kept static (although market values change over time) until valuation roll is updated.
The provisions of the act are mostly applicable to urban areas and are not applicable to
agricultural rural land. It was also noted that valuation rolls does not include informal areas and
new areas of urbanization. However the city councils are not havieeea in control of new
developments in urban areas.

The panel members therefore made the following recommendations:

A
A

A

There is need to ensure that valuations are done every five years

There is need for analysis of taxation implications of the valuabiomproperty to
harmonise valuation and taxation issues

There is need for the local authorities to come up with special rating areas to consider
informal areas in urban areas

There is need for survey updates of all areas to facilitate valuation process.

The Local Government Act needs to be updated to keep with developments in urban
areas.

There is need for a separate law on valuation.

2.2 Public availability of valuation rolls [LGI 10 (ii)]
The panel members had the following options to consider on thisndion:

A.

B.

There is a policy that valuation rolls be publicly accessible and this policy is effective for
all propertieghat are considered for taxation.

There is a policy that valuation rolls be publicly accessible and this policy is effective for
most ofthe properties that are considered for taxation.
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C. There is a policy that valuation rolls be publicly accessible and this policy is effective for
aminority of properties that are considered for taxation.
D. Thereis no policy that valuation rolls be publiclgeessible.

The panel members settled for option A as their consensus score. They noted that a lot of people
had no access to the valuation role because it is centrally kept. The city authorities need to
improve on methods of disseminating the valuatidintegoroperty holders. The property holders

also need to pressurize the city authorities to get services and benefits with respect to the taxes
levied on their property.

2.3 Exemptions from property taxes are justified and transparent [LGI 11 (i)]
The opions on this dimension were as follows:

A. There are limited exemptions to the payment of land/property taxes, and the exemptions
that exist are clearly based on equity or efficiency grounds and appli¢chitsparent
and consistent mannét.

B. There are limited exemptions to the payment of land/property taxes, aexetnptions
that exist are clearly based on equity or efficiency grounds but are not applied in a
transparent and consistent manner.

C. Theexemptiongo the payment of land/properigxes are not always clearly based on
equity or efficiency grounds and are not always applied in a transparent and consistent
manner.

D. Itis notclear what rationale is applied in granting an exemption to the payment of
land/property taxes and there is colesable discretion in the granting of such
exemptions.

The chosen consensus option for this dimension wasle panel members noted that

parishes/churches and cemeteries are exempted from land property taxes in Malawi. Schools and

hospitals are on half rate while residential properties are fully rafBide panel members

highlighted the following recommendation this issue:

1 There is need for analysis of the justification of some of the exemptions especially where
they are raising incomes e.g. churches.

1 There is need to add or remove some exemptions for public interest.

1 There is need to update local governmentrich make provisions for any exemptions.

1 There is need for government to have up to date information on land and property there in.

2.4 Property holders liable to pay property tax are listed on the tax roll [LGI 11 (ii)]
The scoring options for thisgrdension included the following:

Application in a 6transparent and consistent manneindedamdans t hat
uniformly applied.
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More than 80% of property holders liable for land/property tax are listed on the tax roll.

Between70% and 80% of property holder liable for land/property tax are listed on the tax

roll.

C. Between50% and 70% of property hadliable for land/property tax are listed on the tax
roll.

D. Lessthan 50% of property holders liable for land/property tax are listed on the tax roll.

© >

The panel members were not able to score on this dimension due to lack of information and
absence of anember from tax authorities. However they noted that the city councils do not
know have up to date information on how much property there is and the growth rate. They also
noted that the valuation roll can miss out some properties. In addition the gfsdegiding on

the tax rate on property is not transparent.

According to Malawi revenue officials interviewed, in Malawi, property taxes are administered
by local councils. The taxes are called city rates. Besides this tax, there is tax on the income
derived from letting out a property. The income received by property owner is supposed to be tax
together with other incomes. In most cases, the effective tax rate is 30% [the top rate for
individuals]

It is the duty of the property owner to self assess Hinasel pay the taxes. The level of non
compliance is very high. Most persons do not comply as such the cost of collection by MRA is
high. However the appropriate score for this dimension was chosen as A.

2.5Assessed property taxes are collected [LGI 11iif]
The range of rankings under this dimension was as follows:

More than 80% of assessed property taxes are collected.
Between70% and 80% of assessed property taxes are collected.
Between50% and 70% of assessed property taxes are collected.
Less tharb0% of assessed property taxes are collected.

00w

The panel members were also not able to score on this dimension due to lack of information.
They urged the country coordinator to consult city officials to get such information. One of the
general recommendan was that there is need for proper development planning and control to
ensure that the property taxes are maximized.

The MRA officials interviewed scored A for this dimension. They however felt that in terms of
administrative costsit is costly on thepart of MRA to police compliance of income tax due
from property earners who mostly do not comply with filing of returns. The cost of compliance
by property owner seems to be high.
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2.6  Property taxes correspondence to costs of collection [LGI 11 (iv)]
The range of options under this dimension was as follows:
A. The amount of property taxes collected exceeds the cost of staff in charge of collection
by a factor of more than 5.
B. Theamountof property taxes collected is between 3 and 5 times cost of stdfhrge of

collection.

C. Theamountof property taxes collected is between 1 and 3 times cost of staff in charge of
collection.

D. The amountof property taxes collected is less than the cost of staff in charge of
collection.

The panel members were not ablestmre on this dimensiomterviews with MRA officials
highlighted that the amount of taxes collected is average. They therefore opted for C as an
appropriate score for this dimension. They indicated that it is difficult to indicate the amounts of
taxes ctiected in absolute terms. Other people pay by way of withholding taxes which are
creditable at the end of the year. The tax recording systems are very manual as such it is difficult
to ascertain the values.

3.0General Comments/Recommendations

After dueconsideration, the panel members made the following comments/recommendations on

how policies and governance of land valuation and taxation can be improved:

A There is need to review the relevance and application of the valuation rolls in the local
government act.

A There is need to review the local government act to clearly articulate separate valuation
issues

A It is also necessary to decide legality of how rates on property are decided considering that
there are no elected councilors as per requingsrgy the local government act.

A Malawi should develop a comprehensive income tax on property that should be administered
by either city council [local governments] or MRA [centrally], with one low tax rate say
15%, and property rates as allowable dedwsti Alternatively the country should develop a
uniform property tax that caters for all property owners within cities across the country, at the
same time drop the income tax on earnings.
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Individual and Consensus Ranking by the Expert Panel Members ohand Valuation and
Taxation

Ranking by
. , I Expert Panel Consensus
LGI | Dimension Description VS Ranking
1 2 3 4

10 i | Clear process of property valuation B | B|B|B B
10 ii | Public availability of valuation rolls A|lA|ClA A
11 i Exemptions from propertyaxes are justified an Alalala A

transparent

.. | Property holders liable to pay property tax are lig

11 i A

on the tax roll
11 iii | Assessed property taxes are collected A
11 iv | Property taxes correspondence to costs of collec C

Assessment of 11(ii), 11(iii) and 11(iv) based on interviews with two tax officials from Malawi
Revenue Authority (MRA) Mr. Enock Hapala & Mr. Crosby Phiri
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Draft Aide Memoire of the Expert Panel Workshop on Public Land Management
Venue: Reserve Bank Club, Lilongwe, 26 October, 2011

1.0Introduction

The Land Governance Assessment Framework (LGAF) is a diagnostic tool designed to identify
areas where policy interventions may be needed to improve governance in the land sector. The
LGAF groups land topics into five thematic areas; (i) Legal and Institutional Framework; (ii)
Land Use Planning, Management and Taxation; (iii) Management of Public Lands; (iv) Public
Provision of Land Information; and (v) Dispute Resolution and Conflict Manageméthin

these thematic areas, 21 Land Governance Indicators (LGI) have been developed. Each of the
LGIs was further broken down into a number of dimensions ranging from 2 to 6. Thus, the
LGAF study is based on the assessment of 80 dimensions.

A core stategy for the implementation of the LGAF is the setting of Expert Panels5of 3
members to carry out both individual and consensus assessments of a number of given
di mensions in a dayoés wor ks HPabjic.L.an@OMamagemtentt he 7
The Panel has 16 LGAF dimensions to be assessed. Only 2 Panel Members attended the panel
session despite other members confirming to attend. A decision was reached by the Ministry to
proceed with the session and share the report with other members fanpiiés: The panel
members who attended were: (i) Mr. Oscar Mafopeegional Commissioner for Lands, Central
region (ii) Mr. James Mwenda, Lands Officer for Lilongwe District Council and (iii) Mr. John
Mlava, a Land expert from University of Malawi, Bun@allege of Agriculture. The session

was also attended by Mr. Francis Mukhupa, Economist in the Policy and Planning Department,
Ministry of Lands, Housing and Urban Development.

The workshop was carried out in two sessions. During the first sessidbotméry Coordinator
introduced the LGAF and provided a brief description of each of the 16 dimensions and the
procedure to be followed in their assessment. The second session involved the panel members
undertaking individual scorings of the indicators dnsiens under this panel. The rankings by

the individual panel members were recorded on a master scoring sheet (see Annex A). This was
followed by discussion and consensus assessment of each dimension as well as providing
possible policy commentary.

2.0Assessment and Discussions of the Dimensions

2.1 Public Land Ownership is justified and implemened at the appropriate level of
government: [LGI 12 (i)]
Under this dimension, the following options were considered:
A. Public land ownerships justified by the provision of public goods at the appropriate
level of government and such land is managed in a transparent and effective way.
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B. Public land ownerships generally justified by the provision of public goods at the
appropriate level of@vernment but management may be discretionary.

C. Public land ownership is justified in most cases by provision of public goods but
responsibility is often at the wrong level of government.

D. Public land ownership is not justified by the cost effegik@vision of public goods.

All three panel members individually chose op
generally justified by the provision of public goods at the appropriate level of government but
management may b ey nated shatr paililid land dasl madaged Iye different
government agencies including Ministry of Lands, other ministries, city councils and district
council. However there is no information on how the public land is managed by the different
entities. They alsoated that not all communities are able to identify different types of land
including public land in their areas. They therefore made the following recommendations:

1 All public land should be properly surveyed and boundaries demarcated.

1 There is need for plib awareness to disseminate information on what is public land to

local leaders and communities.

2.2 Complete recording of publicly held land: [LGI 12 (ii)]

The options available for this dimension were as follows:

More than 50% of public land is cléardentified on the ground or on maps.
Between 30% and 50% pfiblic land is clearly identified on the ground or on maps.
Less than 30% gfublic land is clearly identified on the ground or on maps.

Public land is not clearly identified on the ground arroaps.

00w

The three panel members all settled for B on
and 50% of public |l and is clearly identified
land which is clearly identified is mainly large piecgsch as national parks but for smaller

pieces held by government institutions such as schools, hospitals, the land is often not clearly
identified. There has not been clear up to date recording of all public land by the authorities so
that what is being @sl are old maps. The panelists also noted that there are no clear mechanisms
to control abuse or encroachment on public land. This results in surrounding communities using
part of public land with no consequences (e.g. around schools, road reservesttandsy

The panelists called for urgent and systematic updating of land information for all types of land
to clearly identify public land.

2.3 Assignment of management responsibility for public land: [LGI 12 (iii)]
The rankings for this dimensiavere as follows:
A. The management responsibility for different types of public land is unambiguously
assigned.
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B. There is some ambiguity in the assignment of management responsibility of different
types of public land but this has little impact on the management of assets.

C. There is enough ambiguity in the assignment of management responsibility of different
types ofpublic land to impact to some extent on the management of assets.

D. There is serious ambiguity in the assignment of management responsibility of different
types of public land with major impact on the management of assets.

In their individual assessmentyo panel members opted for C while one opted for B. The
panelists who chose C noted that most users of public land do not clearly know their roles on the
land and they sometimes do not know what to do when disputes arise. They also do not share
information with each other and with Ministry of Lands. It was also noted that different
government institutions fail to deal with other when there is abuse of land or land dispute. The
panel member who opted for B indicated that sometimes there are no clear ibggmEmnsn
management of public land between those using it and the authorities such as Ministry of Lands
or District Councils.

Af ter di scussi ons, the consensus option for
enough ambiguity in the assigent of management responsibility of different types of public
l and to i mpact to some extent on management

members urged government to clearly spell out responsibilities for management of public land.
This could bencluded in the lease documents.

2.4  Resources available to comply with responsibilities: [LGI 12 (iv)]
Under this dimension, the panelists were considering these options:
A. There are adequate budgets and human resources that ensure respansigémenbf

public lands.

B. There are some constraints in the budget and/or human resource capacity but the system
makesmost effective use of available resources in managing public lands.

C. There are significant constraints in the budget and/or human resourcdychpatiie
system makes effective use of limited available resources in managing public lands.

D. Thereare either significantly inadequate resources or marked inefficient organizational
capacity leading to little or no management of public lands.

The rangeof chosen rankings was between C and D with two of the panel members choosing D,
while the remaining one chose D. All panelists acknowledged that there is limited/insufficient
human capacity and financial resources to ensure responsible managementdapdsli This
results in very few activities being done and failure to control abuse of public land. For example
they noted that there is very little inspection of trading centers as public lands by local authorities
and Ministry of Lands. The panelistssalnoted that there has been little capacity building for
land management staff in the past ten years.
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Following discussions, the panel members settled for C as a consensus ranking. They noted that
government within its limited resources is trying to nganpublic lands and there are also some
civil society organizations assisting government on sensitizing communities on land matters. The
panelists made the following recommendations:
1 There is need for the ministries dealing with land and civil societyn@atons working
on land to do more lobbying for elevating the profile of the land sector in national
development priorities such as the Malawi Growth and Development Strategy.
1 There is need for more lobbying for increased funding and capacity for lamaberaent
from government and civil society.
1 Civil society working on land issues need to work in harmony and collaboration with
government to increase impact and effectiveness of programmes.
1 There is need for intensive capacity building in the land seéctensure effective land
management.

2.5 Inventory of public land is accessible to the public: [LGI 12 (V)]
The following were the options for assessing this dimension:

A. All the informationin the public land inventory is accessible to the public.

B. All the information in the public land inventory is accessible to the public, but
information for some types of public land (land used by the military, security services,
etc) is not available for justifiable reasons.

C. All the informationin the public landinventory is only available for a limited set of
public property and there is little or no justification why records are not accessible.

D. Noinformationin the public land inventory is accessible to the public.

The range of chosen rankings under this disnen was between B and C with one of the panel
members choosing B, while the remaining two choosingh@. panel member who chose option
Binthe information in the public | and invento
some types of puldiland (land used by the military, security services, etc) is not available for
justifiable reasonso justified his choice by
only at deeds registry in Lilongwe and can be obtained upon payment of segro f&K5000.
The panelists who opted for C justified their choice based on the following:

1 Land information including that of public land is not publicly accessible.

1 Most public land is not properly surveyed and surrounding communities do not know

boundares of public land except when there is a dispute.

Following deliberation, they chose C as a consensus option. They made the following
recommendations:
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1 There is need for wide dissemination of how land information is managed and can be
accessed.

1 Land information management should be decentralized to district and local levels to allow
more people to access the information.

9 Different media should be used disseminate and share land information.

2.6 The key information on land concessions is accessible to theblic: [LGI 12 (vi)]
The panel members had the following options to consider under this dimension:

A. Thekey information forland allocationgthe locality and area of tHand allocationthe
parties involved and the financial terms of thed allocatioh is recorded and publicly
accessible.

B. Thekey information fodand allocationgthe locality and area of tHand allocationthe
partiesinvolved and the financial terms of tHand allocatiol is only partially recorded
but is publicly accessible; ohé key information is recorded but only partially publicly
accessible.

C. Thekey information forland allocationgthe locality and area of tHand allocationthe
parties involved and the financial terms of thad allocatioh is recorded or partially
recorded buis not publicly accessible

D. There isno recordednformation onland allocations

Al | three panel members in their individual é
key information for concessions (the#dity and area of the concession, the parties involved and
the financial terms of the concession) is recorded or partially recorded but is not publicly
accessi bl eo, as the appropriate ranking for t
justify their option:
1 Records and information on concessions and land allocations is available but is not
publicly available or accessible.
1 Communities and stakeholder are not properly informed when concessions are granted
e.g. mining licences as these have ingilans on land rights.

They therefore urged government to ensure that all land transactions are made transparently and
using the media to disseminate the information to the public and concerned stakeholders.

2.7 Transfer of expropriated land to private interests: [LGI 13 (i)]
Under this dimension, the panelists had the following scenarios to consider:
A. Less tharl(0% of land expropriated in the past 3 years is used for private purposes.
B. Between 10% and 30% of land expropriated in the past 3 years isfarspdvate
purposes.
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C. Between30% and 50% of land expropriated in the past 3ryea used for private
purposes.
D. Morethan50% of land expropriated in the past 3 years is used for private purposes.

All panelists individually chose option A. they notedtttizere has been little land expropriated

and used for private interest. The only examples they could mention were on Nsanje Port city for
urban expansion and wunder Wor | d Cdnnanky Basech d e d
Rural Land Development Profed his has involved the state obtaining land from customary land

(in case of Nsanje port) to allocate to private developers and from private leasehold estate
holders (in case of Kudzigulira malo project) to give to landless or land constrained rural
farmas.

Under the Land Acquisition Act, the Minster is empowered to acquire land where he considers it
desirable or expedient in the interest of Malawians to do so. The Minister may acquire the land
either compulsorily or by agreement after negatiombe guiding principle is that the affected
properties be compensated for the loss in form of money or are replaced with equivalents
elsewhere. The process of identifying the affected persons and scope of properties as well as
assessment is the responsibibfythe government.

Where land is acquired, compensation is paid to the land owner as may be agreed upon or
determined by the Act. The practice is that, once the government has an approved project and
funding has been secured, the process of compensgatittiated through sensitization meetings

by the traditional leaders, and assessment is done and compensation paid. Land acquired by
government can be allocated to private interest largely for investment purposes. In statutory
planning areas, governntgorovides infrastructure and allocated the plots to private individuals

or corporate entities for development. With a strong private sector, infrastructure provision
should not be government responsibility.

2.8 Speed of use of expropriated land: [LGI 13ii)]
This dimension comprised of the following options to select from:
A. More than 70% of the land that has been expropriated in the past 3 years has been
transferred to its destined use.
B. Between50% and 70% of the land that has been expropriated in #i& paars has been
transferred to its destined use.
C. Between30% and 50% of the land that has been expropriated in the past 3 years has been
transferred to its destined use.
D. Lessthan 30% of the land that has been expropriated in the past 3 years has been
transferred to its destined use.
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In their individual assessments, two panel members opted for A as their preferred ranking while
one chose B because he felt that the process is sometimes longer than 3 years due to issues of
compensation and registratidDdption A (More than70% of the land that has been expropriated

in the past 3 years has been transferred to its destined use) wasaagteedonsensus option.

2.9 Compensation for expropriation of registered property [LGI 14 (i)]
The range of rankigs under this dimension was as follows:

A. Where property is expropriated, f@iompensation, in kind or in cash, is paid so that the
displaced households have comparable assets and can continue to maintain prior social
and economic status.

B. Where property & expropriated, compensation, in kind or in cash, is paid so that the
displaced households have comparable assets but cannot maintain prior social and
economic status.

C. Where property is expropriate@ompensation, in kind or in cash, is paid but the
displaced households do not have comparable assets and cannot maintain prior social and
economic status.

D. Compensation is not paid to those whose rights are expropriated.

The individual chosen rankings were between B and C with two panel members choosing B,
while one chose C. Those who chose option B noted that the valuation at the time of valuation
may be appropriate but there are always delays in paying compensation by government due to
budgetary constraints. All compensation is done by government througle OffPresident and
Cabinet. In a number of cases, government fails to pay compensation and relies on developers to
pay compensation. The delays in effecting compensation affect the attainment of prior social and
economic status for those who have losirthend. According to the law, valuation report is

valid for six months after that if compensation is not made, the property needs to be reassessed.
This provision is often ignored.

The panelists highlighted that the process of assessment of compeishased on:
Market value,

Heads of claim by the owner

Special value of the owner

Injurious affection (e.g. subdivision made)

Severance allowance

Disturbance allowance

=4 =4 4 4 A 1

For business entities, goodwill of the owner is also taken into considerationdstegmining
compensation valueCompensation on agricultural land is based on yield loss and not market
value of the land as in most cases land under customary land has little or noAftdue.
discussions, the consensus option was chosen toibBdBvea 50% and 70% of the land that
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has been expropriated in the past 3 years has been transferred to its destirEgeiuse.
assessment of the matrix below is presented herewith:
Status Fairness of | Compensated| Timeliness of | Implementation | Comments
compensation rights compensation

Registered 2 2 3 2 Delays in

urban payments an(

property failure to
implement
due to
political
sensitivities

Registered 2 2 3 2 Same ag

rural above

property

Codes: 1 = Compensatiorl 1 = All secondary] 1 = Most receive| 1 = Consistently

enabling comparablg
assets ang
maintenance of
social and economi
status;

2 = Compensatior]
enabling comparablg
assets but no
maintenance of
social and economi
status;

3 = little or no

compensation paid

rights recognied;

2 = Some secondar
rights recognized;

3 = No secondany
rights recognized.

compensation within
1 year;

2 =
receive
compensation within
1 year;

3 = Most do not
receive
compensation within
1 year.

About half

implemened;

2 = Implemented with
some discretion;

3 = Implemented in
highly discretionary
manner

Their recommendation was for government to improve on timeliness of effecting compensation
and minimize on relying on developers for compensation.

2.10 Compensation for expropriation of all rights [LGI 14 (ii)]
The available options for this dimension were as follows:

A. Fair compensation, in kind or in cash, is paid to all those with rights in expropriated land
(ownership use, access rights etc.) regarslekthe registration status.

Compensation, in kind or in cash, is paid however the level of compensation where rights
are not registered does not allow for maintenance of social and economic status.
Compensation, in kind or in cash, is paid for somegistered rights (such as

possession, occupation etc.), however those with other unregistered rights (which may
include grazing, access, gathering forest products etc.) are usually not paid compensation.
D. No compensation is paid to those with unregisteigitts of use, occupancy or otherwise.

B.

C.

All panel members individually chose C as a preferred option. Option C states that

Acompensation, in kind or i n cash, is paid f
occupation etc.), however those with other unregistered rights (which mayenghading,
access, gat hering forest products etc.) are u

right are assessed for compensation e.g. grazing rights, access rights.
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Affected Party

Legislation

Provisions

Land
Owner/Occupier

Public Roads Ac
(chapter 69.02)

1 The law stipulates payment of cash compensation
based on loss or damage or destruction to structur
No compensation on land.

Land
Owner/Occupier

Public Roads Ac
(chapter 69.02)

1 The law stipulates that land owners angitled to
reasonable compensation offered by government g
customary land

1 The law stipulates that land owners can be
compensated for land to land if alternative land is
available.

1 The law stipulates that land owners can be
compensated for land to monéytiere is not
alternative land or if the offered alternative land is 1
economically productive

Land
Owner/Occupier

Public Roads Ac
(chapter 69:02)

1 The law stipulates that no compensation to
improvements on land within road reserves ( sectig
44)

1 The lw stipulates that no compensation to squatte
unless they occupy the land continuously for a peri
of more tharv years.

Land

Land Acquisition

1 The law stipulates that compensation based on

Owner/Occupier

Owner/Occupier |Act (Chapter assessment done ggvernment and agreed by parti
57:04) { The law stipulates that compensation given when |
Is acquired.
1 The law stipulates that compensation not to excee(
market value.
Land Land Act 1 The law stipulates that reasonable cemmpensation

(Chapter 57:01)

to loss of affected persons for loss of land

Land
Owner/Owner

Customary Land
Act

1 The law favours land for land compensations

A recent case in 2011 is whereby cash compensation was to be given for loss of land to the
affected persons for thiand identified by government to construct a district hospital for
Phalombe district. The land expropriated was on customary tenure and the affected households
were 82. These had their agricultural fields taken away for the project and there were no
buildings on the land. Upon assessment of the appropriate compensation by the district council,
the Office of the President and Cabinet was to pay compensation to the individual households

who owned the landelow is the summary assessment of the supportingxma
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Status Fairness of | Compens | Timeliness | Implementat Comments
compensati ated of ion
on rights compensat
ion
Unregistered urbar 2 2 3 2 Delays in
property compensation
by government
Unregistered rural 2 2 3 2 Same as above
property
Codes: 1 = Compensation 1=Al 1 = Most receive 1 = Consistently
enabling secondary right§ compensation implemented;
comparable asset§  recognized; within 1 year; 2 = Implemented
and maintenance o 2 = Some 2 = About half with some
social and secondary rights receive discretion;
economic status; recognized,; compensation | 3 =Implemented in
2 = Compensation 3=No within 1 year; highly discretionary
enabling secondary righty 3 = Most do not manner
comparable asset§  recognized. receive
but not compensation
maintenance of within 1year.
social and
economic status;
3 =little or no

compensation paid

The panelists made the followingcommendations
1 There is need for more funding in government budget for compensation

1 There isneed for decentralization of payment of compensation functions to district

councils to assist in speeding up the process.

2.11 Promptness of compensation [LGI 14 (iii)]
The options for assessing this dimension were as follows:
A. Morethan90% of expropriated land owners receive compensation within one year.

B. Between70% and 90% of expropriated land owners receive compensation within one
year.
C. Between50% and 70% of expropriated land owners receive compensation within one
year.
D. Lessthan 506 of expropriated land owners receive compensation within one year.
Al | the panel members chose ranking D which
owners receive compensation within one ryear o.

the process takes less time as the developer is asked to pay compensation but if it is only
government, the process takes long.

The recommendations put forward by the panelists were that:
1 Government should decentralize compensation payment
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1 There is ne@ to sensitize communities on the rights and responsibilities with respect to
compensation e.g. in valuation process.

2.12Independent and accessible avenues for appeal against expropriation [LGI 14 (iv)]
This dimension comprised of the following optidos the panelists to assess on:
A. Independentavenues to lodge a complaint against expropriation exist and are easily
accessible.
B. Independenavenues to lodge a complaint against expropriation exist but there are access
restrictions (i.e. only accessible by mittome and wealthy).
C. Avenues to lodge a complaint against expropriation exist but are somewhat independent
and these may or may not decessible to those affected.
D. Avenuedo lodge a complaint against expropriation are not independent.

Two panelists chose A while one chose B because he felt that most communities do not know
their rights on compensation. The panelists could not reaohsensus as they felt the situations
contained elements of both A and B.

The recommendations put forward on this dimension were as follows:
1 There is need to establish local land tribunal to deal with appeals at local level
1 There is need to sensitise &communities on available avenues for appeal.

2.13 Timely decisions regarding complaints about expropriation [LGI 14 (V)]
The range of options for this dimension is as follows:
A. A first instance decision has been reached for more than 80% of theaguspbout
expropriationodged during the last 3 years
B. A first instance decision has been reached for between 50% and 80% of the complaints
aboutexpropriation lodged during the last 3 years.
C. Afirst instancedecision has been reached for between 30% and 50% of the complaints
about expropriation lodged during the last 3 years.
D. Afirst instance decision has been reached for less than 30% of the complaints about
expropriation lodged during the last 3 years.

All three panelists individually opted for A. but they noted that this applies to received
complaints. The challenge is that most people in the rural areas do not lodge complaints or they
do not know where to complain or appeal.

2.140penness of public landransactions [LGI 15 (i)]
The available rankings for this dimension were as follows:
A. The share of public land disposed of in the past 3 years through sale or lease through
public auction or open tender process is greater than 90%.
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B. The share of gblic landdisposed of in the past 3 years through sale or lease through
public auction or pen tender process is between 70% and 90%.

C. The share opublicland disposed of in the past 3 years through sale or lease through
public auction or open tender process is leetw50% and 70%.

D. The share opublicland disposed of in the past 3 years through sale or lease through
public auction or open tender process is less than 50%.

All the three panel members settled for D as the scenario in Malawi. They noted that tinere are

open and transparent systems for disposing public land and allocations are not publicly
displayed. They also noted frequent political influences in allocations which make it difficult to

use public means. Opti on D ladidispbsedsof imthegpast 3t hat |,
years through sale or | ease through public au
considered to be more appropriate and was chosen as the consensus option.

As highlighted in the table below, the process favating land for all categories is not done by
open tender or auction but by ways other than open tender or auction. The considered market
values are less than 50% of the market prices for all allocated lands.

Destined use of Area leased| Transparent Consideration | Percentage  of

allocated land out/sold in last| process compared to| allocated lands
3 years (ha) market values | that were sold
Residential No information | 3 3 No information
Agriculture & NR | ,, 3 3 '
Manufacturing ' 3 3 y
Commerce/building ,, 3 3 '
Tourism ' 3 3 ¥
Codes: 1 = All open tender off 1 = At market prices fo
auction; similar land;
2 = Most by open| 2 = A greater than 509
tender or auction; market prices;

3 = Most other than 3 = Less than 509
open tender of marketprices.
auction.

Policy/Reform Recommendation
One of the recommended actions is to publicize list of applicants including when applied and
those who have been allocated land.

2.15 Collection of payments for public leases [LGI 15 (ii)]
The range of rankingsnder this dimension was as follows:
A. More than 90% of the total agreed payments are collected from private parties on the
lease of public lands.
B. Between 70% and 90% of total the agreed payments are collected from private parties on
the lease of public lafs.
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C. Between 50% and 70% of the total agreed payments are collected from private parties on
the lease of public lands

D. Less than 50% of the total agreed payments are collected from private parties on the lease
of public lands.

All panel members opted for D as the option for this dimension. They noted that although initial
payment when allocation has been made is usually complied with, payment of land rents are not
always complied by occupants. The government also does not hHimest capacity and
resource to collect land rents or enforce payments. They recommend strengthening of the public
land authority with financial and human resources to enforce collection of land revenues.

2.16 Modalities of lease or sale of public lad[LGI 15 (iii)]
The panel members considered the following options under this dimension:
A. All types of public land are generally divested at market prices in a transparent process

irrespective of the investords status (e.g
B. Only someypes of public land are generally divested at market prices in a transparent
process irrespective of the investorés sta

C. All types or some types of public land can be divested at market prices in a transparent
process, but teionly applies to a particular type of investor (e.g. domestic only or
foreign only).

D. Public land is rarely or never divested at market prices in a transparent process.

Under this dimension, one of the panel members chose option D, while the remaining two
members chose B.

The panelists noted that when public land is allocated to private beneficiaries, the values are
based on plot development charges for services such as surveying, roads and utilities and not on
market values. These values are mostly flikaa market values. For government buildings, these

are sold based on market values and mostly on open téndas also noted that for public land

under Malawi Housing Corporation, development charges plus some profit margin are used to
determine theplot value when allocating to private intereslspt i on B whi ch st at e
some types of public land are generally divested at market prices in a transparent process
irrespective of the investor s s tasthewcaselfses. g . d
answer.

Policy/Reform Recommendation
The panel members made the following Recommendations
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The government and its agencies should promote to transparent and open systems of
disposing public land and property to private interests

The landvalues should be based on market values but putting some measures to support
low income earners.
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Individual and Consensus Ranking by the Expert Panel
Management

LGI

Dimension Description

Members

Ranking
by Expert

Panel

Members

on Public Land

Consensus
Ranking

1 2 3
.| Public land ownership is justified and implementec
12 i . B|B|B B
the appropriate level of government
12 ii | Complete recording of publicly held land B|B|B B
12 iii Assignment of management responsibility for pu Blclc C
land
12 iv | Resources available to comply with responsibilites | D | D | C C
12 v | Inventory of public land is accessible to the public | C | B | C C
12 vi Key qurmatlon on land concessions is accessibl clclc c
the public
13 i | Transfer of expropriated land poivate interests AlAA A
13 ii | Speed of use of expropriated land A|lA|B A
14 i | Compensation for expropriation of registered properf B | C | B B
14 ii | Compensation for expropriation of all rights c|c|cC C
14 iii | Promptness of compensation c|c|cC C
14 iv Indepen_dgnt and accessible avenues for appeal a AlAalB A/B
expropriation
14 v Timely . qlemsmns regarding complaints ab AlAalA A
expropriation
15 i | Openness of public land transactions D|D|D D
15 ii | Collection of payments for public leases D D|D D
15 iii | Modalities of lease or sale of public land B|(B|D B

162



Aide Memoire of the Expert Panel Workshop on Public Provision of Land Information
Venue: Reserve Bank Club, Area 47, Lilongwe&7 October, 2011

1. Introduction

1.1 The Land Governance Assessment Framework (LGAF) is a diagnostic tool designed to
identify areas where policy interventions may be needed to improve governance in the land
sector. The LGAF divides land issue into five thematic areas; (i) Legal and losi#uti
Framework; (ii) Land Use Planning, Management and Taxation; (iii) Management of Public
Lands; (iv) Public Provision of Land Information; and (v) Dispute Resolution and Conflict
Management. In line with these thematic areas, 21 Land Governance Irel{t&it) have been
developed. Each of the LGIs was further broken down into a number of dimensions ranging from
2 to 6. Thus, the LGAF study is based on the assessment of 80 dimensions.

A core strategy for the implementation of the LGAF is the settingfupxpert Panels of-3
members to carry out both individual and consensus assessments of a number of given
di mensi ons in a dayobés wo rpgashwokshopia erulmid t he
Provision of Land Information. The panel has 16 LGAF dimens#oto assess. Of the five
Expert Panel Members invited for this panel only two attended the session. They are: (i) Mr.
H.S.K. Mumba from Lilongwe City Assembly and Mr. Shadrédllemu, Project Manager for
BESTAP Project. They were joined by Mr. Max WengawenBrincipal Economist in the
Planning Department of Ministry of Lands, Housing and Urban Development. The panelist
decided to go ahead with the meeting despite the absence of members from the land registry who
promised to join in later. It was agreed thia results should be sent to the other members for
their inputs as there was no more time to keep postponing the panel sessions. Aifollow
meeting was arranged with registry officials at the central registry and this accorded the registry
officials to contribute to the assessment. Their assessments and comments have been included in
this report.

To aid the panel members in their assessment process, the Country Coordinator (CC sent the
following materials online to the panel members prior to the wogksho

A LGAF Annex 1

Assessment forms and scoring sheets

Land Tenure Typology in Malawi

Land Use Act

Information provided by the Expert investigators especially those relating to the theme:

> > > > >

The meeting was facilitated by the country coordinator who expldivedbjective of the Panel
Workshop and a brief description of each of the 16 dimensions and the procedure to be followed
in their assessment. The individual panelists were then given time to study the indicators and
make their individual scorings. Thenkangs by the individual members were recorded on a
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combined scoring sheet (see Annex A). The second session was devoted to the collective
discussion and consensus assessment of each dimension as well as possible
policy/research/reform suggestions.

2.0Assessment and Discussions of the Dimensions

21Womends rights are recognized in practice
areas) [LGI 2 (iv)]
This dimension had the following options to choose from:
A. More than 45% of land registered to physical persons is registered in the name of women
either individually or jointly.
B. Between 35% and 45% of land registered to physical persons is registered in the name of
women either individually or jointly.
C. Between 5% and 35% of land registered to physical persons is registered in the name of
women either individually or jointly
D. Less than 15% of land registered to physical persons is registered in the name of women
either individually or jointly.

Only one panel member had experience to score on this dimension. He estimated it to be C for
mainly urban land. He indicated that for rural land, most land is under customary and not
registered and the only registered land is under estates and theseedenoostly by men. The
members however noted that with improvement in inheritance laws in the past 5 years, more
women are inheriting land.

According to the registry officials based on their recokls houl d be appropri at
beyond 15%. Trationally, people believe property is in the hands of men more especially in the

rural areas though gradually women in the urban areas have started coming up to own land
because of understanding their rights, but still not more than 15%.

2.2 First-time registration on demand is not restricted by inability to pay the formal fees
[LGI 3(iii)]
The range of rankings available for this dimension were as follows:
A. The costs for first time sporadic registration for a typical urban property does not exceed
0.5% ofthe property value.
B. The costs for first time sporadic registration for a typical urban property does not exceed
2% of the property value.
C. The costs for first time sporadic registration for a typical urban property does not exceed
5% of the property value.
D. The costs for first time sporadic registration for a typical urban property exceeds 5% of
the property value.
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The consensus option chosen by the panel members was B. This applies for most typical urban
areas which are zoned and determined whether theyesidential (low, medium and high
density) or commercial. The cost of registration was estimated at about MK90000. The costs
include the following:

Actions or dqcumentatlon Administrative Activity/Cost Judicial Costs / Taxes
required Incurred
Surveying preparation of deed plan50000
Book binding Ther_e is no charge. It is within tH
services
Town planning permissio) Town planners have their own charg
Stamp duty 3% of total cost
Registration at registrg 5000
general
Registration at land registi 5000
Value added tax 16.5%
Ground rent 1000/ha

Legal charges for lawyers assisting to process the transaction are based on published schedules
which is approximately 10% of the value of property. Other costs include transport, time and
other costs to reach the office of the registrar general whichsisdbin Blantyre. This is most

often seen as a deterrent to low income people.

For Traditional Housing Areas the cost of getting a certificate of occupancy is MK5000. Other
costs include ground rent.

According to the registry officialsD) was opted asraappropriate score for this dimension.
However they noted that the majority of the urban dwellers live in informal areas which are
larger that zone areas as such many do not register their property.

2.3 First-time registration does not entail significantinformal fees[LGI 3(iv)]
This dimension was assessed using the following options:
A. There are no informal fees that need to be paid to effect first registration.
B. There are informal fees that need to be paid to effect first registration, but the level of
informal fees is significantly less than the formal fees.
C. There are informal fees that need to be paid to effect first registration and the level of
informal fees is about the same as the formal fees.
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D. There are informal fees that need to be paid to effisttregistration and the level of
informal fees is significantly higher than the formal fees.

The panel members in their discussion settled for B. informal fees are those fees not gazette
under the Registered Land Act. For example in traditional howsiegs, there are no fees for
deed plan and registration but only cost to obtain certificate of occupancy and ground rent.
Informal costs include transport costs and other unplanned dastsrding to the registry
officials, informal fees do not exist,d@heforeA was opted.

2.4 Mapping of registry records [LGI 16 (i)]
The range of options available for the panel members included the following:
A. More than 90% of records for privately held land registered in the registry are readily
identifiablein maps inthe registry or cadastre.
B. Between 70% and 90% of records for privately held land registered in the registry are
readilyidentifiablein maps in the registry or cadastre.
C. Between 50% and 70% of records for privately held land registered in the registry are
readilyidentifiablein maps in the registry or cadastre.
D. Less than 50% of records for privately held land registered in the registry are readily
identifiable in maps in the registry or cadastre.

The panel members noted that registration in urban plgrargas is based on deed plan signed

by the Surveyor General. However there are problems in deed plans in that the surveyor general
has not been updating the main map due to human capital and financial deficiencies at Surveys
Department. There are also semeported malpractices resulting in fake deed plans being
produced. For rural estates, registration has been based on sketch maps and not fully survey
maps.Opti on B which states that Obet ween 70% a
registered it he registry are readily identifiabl e i
chosen as the option closer to real situation.

The regqistry officials felt that the appropriate score for this dimensién ihey indicated that
pr oper t yegigerediiddt idemtdied. Any registered property must have a map.

2.5Economically relevant private encumbrances are recorded [LGI 16(ii)]
The options for this dimension were as follows:
A. Relevant private encumbrances are recorded consistently ameliibée fashion and can
be verified at low cost by any interested party.
B. Relevantprivate encumbrances are recorded consistently and in a reliable fashion but the
cost of accessing them is high.
C. Relevantrivate encumbrances are recorded but this isloioé¢ in a consistent and
reliable manner.
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D. Relevanfrivate encumbrances are not recorded.

Panel members settled for option A as the prevailing situation in Malawi. The panel members
noted that encumbrances are recorded and can be obtained at theupgisfppyment of search

fees of MK50@. The encumbrances include mortgages, cautions or court orders and disputes
over that property. The main challenge noted is that the land registry is not properly supervised
and organized.

The registry officials alsopted forA as an appropriate score. They indicated that there are two
types of register i.e. Deed and Charge but they refer to them as a facility. They are therefore,
recorded side by side with the registry. After binding, it becomes a public papercatsthef
MK5000.

2.6 Economically relevant public restrictions or charges are recorded [LGI 16(iii)]
The options for this dimension were as follows:
A. Relevantpublic restrictions or charges are recorded consistently and in a reliable fashion
and can be verified at a low cost by any interested party.
B. Relevant public restrictions or charges are recorded consistently and in a reliable fashion
butthe cost of accefg them is high.
C. Relevantpublic restrictions or charges are recorded but this is not done in a consistent
and reliable manner.
D. Relevantpublic restrictions or charges are not recorded.

The panel members settled for A as an option for this dimen$ioey noted the following
issuesOnly registry officials are allowed to search documents in the registry for security reasons
Charges e.g. search fees are recorded and payment is made at a central accounts office

There is need to improve the location angrkvplace condition of the registry to ensure proper
recording of information and security of information.

The panels also noted that there are many valuable uses of land that are not protected. These
include river line areas, forest areas, national pasedershed areas, mountains etc. These are
considered to be public land but nobody has title deeds over them as they are easily encroached
or misusedThe registry officials agreed with the panelist on the scofe of

2.7 Searchability of the registry (a organization with information on land rights)[LGI
16(iv)]
The available options for the dimension were as follows:
A. Therecordsn the registry can be searched by both right holder name and. parcel
B. Therecordsn the registry can only be searched by right holder name
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C. Therecordsn the registry can only be searched by parcel
D. Therecordsn the registry cannot be searched by either right holder name or.parcel

The panel members agreed on option A noting @ailahformation in the registry is searchable

by deed plan which contain all information on name and parcBhe registry officials
interviewed noted that in Malawi, the Parcel Number is used to identify a holder and their
particulars. This means that thee deed number represents the parcel to identify the holder and
property. C was opted as an appropriate score for this dimension.

2.8 Accessibility of records in the registry (or organization with information on land rights
[LGI 16(V)]
The range of ptions for this dimension included:

A. Copies or extracts of documents recording rights in promamybe obtained by anyone

B.

who pays the necessary formal fee, if any.

Copies or extracts of documents recording rights in property can only be obtained by
intermediaried’ and those who can demonstrate an interest in the property upon payment
of the necessary formal fee, if any.

Copiesor extracts of documents recording rights in property can only be obtained by
intermediaries upon payment of the necessary foleeaif any.

Records on land rights are not publicly accessible or can only be obtained by paying an
informal fee.

The panel members were of the view that B is the suitable option. They noted that a title holder
can get a copy of a deed plan from the surveyor general upon payment of MK1500. A title holder
can also get copies of land title and land certificates frometistry upon getting police report

and payment of charges. Lawyers may also request information from the registry using a search
warrant issued by the courts.

The regqistry officials interviewed agreed to optBoas appropriate for this dimension

2.9 Timely response to a request for access to records in the registry (or organization with
information on land rights) [LGI 16(vi)]
The options for this dimension included the following:

A.

B.

Copies or extracts of documents recording rights in promenygeerally be obtained
within 1 day of request.

Copies or extracts of documents recording rights in promamygenerally be obtained
within 1 week of request.

sMntermediaries in relation to interested parties in land ownership records could imotades, lawyers,
and providers of housing finance etc., who assist with dealings in land.
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C. It generallytakes more than 1 week after request to produce a copy or extract of
documents recording rights in property

D. It is not unusual that an extract or copy of a record cannot be produced in response to a
request as the original record cannot be located.

The mnel members noted that the suitable option for this dimension was B considering that all
extracts of documents from the registry have to be certified by the land registrar and this may
take some timeThe registry official interviewed indicated that asidoas all the necessary
documents are available, they try their best to assist as quickly as possible. They therefore, they
opted forA.

2.10Focus on customer satisfaction in the registry [LGI 17 (i)]
The range of rankings for this dimension weréadlews:
A. There are meaningful published service standards, and the registry actively monitors its
performanceagainst these standards.
B. There are meaningful published service standards, but the registry does not actively
monitor its performance against teegandards.
C. Meaningful service standards have been established, but have not been published and
there 8 little attempt to monitor performance against the standards.
D. There are no meaningful service standards set and no attempt to monitor customer
service.

The overall assessment of this dimension was between B and D with one of the panel members
choosing B, the other choosing D. They could not come to a consensus as this needed to be
check with registry officials. H or if they exists, their quality is lamd are not monitored.

The panel members therefore made the following recommendations:

1 There is need to enhance capacity of the registry both human, financial and equipment.

1 There is need to sensitise the general public on their role to monitor perferrofitive
registry.

The Registry Officials opted foh as an appropriate score for this dimensibnvas indicated
that they go by standards hence strive to do the best in assisting on the spot.

2.11Reqistry/ cadastre information is upto-date [LGI 17 (ii)]

The range of rankings under this dimension were:
A. Morethan 90% of the ownership information in the registry/cadastre-is-dpte.
B. Between 70% and 90% of the ownership information in registry/cadastreasdage.
C. Between50% and 70% of the ownership informatiorr@gistry/cadastre is djo-date.
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D. Less than 50% of the ownership information in the registry/cadastrettsdgie.

The agreed option for this dimension was C. They noted that there is a time lag for reberds to
updated once a transaction has been effected. In addition it was also noted that there are many
other people outside government handling the transaction e.g. lawyers and valuers as such this
takes more time.

The registry officials interviewed optedrfé on this dimension They indicated that their work
is done according to their set standards.

2.12 Cost of registering a property transfer [LGI 18 (i)]
The available options for this dimension are as follows:
A. The cost for registering a property transfer is less than 1% of the property value.
B. The cost for registering a property transfer is between 1% and less than 2% of the
property value.
C. The cost for registering a property transfer is between 2% and lesHS%anf the
property value
D. The cost for registering a property transfer is equal to or greater than 5% of the property
value.

The panel members noted that the likely option for this dimension was D. They noted that one
needs to engage a lawyer for sua@msactions and they charge transfer fees and consent fees.
Legal charges may go up to 10% of the value as such this raises cost of registration. There are
also many stages in the registration process and some of these e.g. getting a town planning
committee approval is often delayed. There are also many institutions dealing with land
management and this creates unnecessary beauracracy.

In traditional housing areas, the transfer cost is MK2000 and what is needed is the physical
presences and identity foretlowner.

According to registry officials, they do not value property but have a fixed amount of MK5000.
Option A was therefore opted. They indicated that legal fees and other fees are not done at their
office. Only registration is done at their office.

2.13 Financial sustainability of the registry [LGI 18 (ii)]
The range of options for this dimension included the following:
A. Thetotalfees collected by the registry exceed the total registry operating’tosts.

38 Total operating costs include all noapital investment costs (i.e. saés and wages, materials, transportation, etc.) associated with registry
operation. Registry operating costs do not include-tengy capital investment or associated depreciation expense.
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B. Thetotal fees collected by the registry @reater than 90% of the total registry operating
costs

C. Thetotalfees collected by the registry are between 50% and 90% of the total registry
operating costs.

D. Thetotalfees collected by the registry are less than 50% of the total registry operating
costs

Opti on D whitlkehotasfaemdolieced by hha tegistrydare less than 50% of the total
regi stry o pvasrthereforae adposen asthesc@nsensus option. Refer to LGI3iii for the
type of feesD was also opted by the registry officiaterviewed because they noted that they
are operating below operating costs.

2.14 Capital investment [LGI 18 (iii)]
The available options for this dimension as per LGAF manual were as follows:

A. There is significant investment in capital in the systemetord rights in land so that the
system is sustainable but still accessible by the poor.

B. There is investment in capital in the system to record rights in land but it is insufficient to
ensure that the system is sustainable in the medium tadomgalthaigh the system is
accessible by the poor.

C. There is investment in capital in the system to record rights in land but it is insufficient to
ensure that the system is sustainable and the poor have limited access.

D. There idittle or no investment in capital the system to record rights in land

The chosen ranking for this dimension was D. Members noted that there are low levels of
investment (capital, human, equipment) in the registry as in any other government department.
The members noted the initiativdgdugh the BESTAP project to support capital investments
for the registry covering the national office and three regional offices. More than US$1million is
being invested in physical capital including computers, software and networking systems for the
registry. The equipment will be installed in 2012. The project is also capacity development of
existing staff.

Comments from Registry officials:
Clients stildl compl ain with the MK5000 fee
access land rightSustainability is very difficult. Therefor@ was opted.

2.15Schedule of fees is available publicly [LGI 19 (i)]
The range of options under this dimensions are as follows:
A. A clear schedule of fees for different services is publicly accessible andisea&ip
issued for all transactions.
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B. A clear schedule of fees for different services is not publicly accessible, but receipts are
issued for all transactions.

C. A clear schedule of fees for different services is publicly accessible, but receipts are not
issueal for all transactions.

D. A clear schedule of fees for different services is not publicly accessible and receipts are
not issued for all transactions.

The chosen ranking under this dimension was B. Government publishes schedules through
government gazettaut this may not be accessible by the majority and the information is not also
publicized through other media forun®ccording to Registry officials, there is an outline of
services displayed at their offices and after every transaction receipts ace &seng therefore

opted forA as an appropriate option

2.16 Informal payments discouraged [LGI 19 (ii)]
The options for this dimension included the following:
A. Mechanismgo detect and deal with illegal staff behavior exist in all registry offices and
all cases are promptly dealt with.
B. Mechanismgo detect and deal with illegal staff behavior exist in all registry offices but
cases are not systematically or promptly dealt with.
C. Mechanisms to detect and deal with illegal staff behavior exist in some regjffategs.
D. Mechanismdo detect and deal with illegal staff behavior are largelyedastent.

Opti on D wh iMedhanisnsaotdetect andrdeal withdillegal staff behavior are largely

n o n e x iwastthe oonsénsus option. Members noted thatrsstaith in the Ministry of Lands

are supposed to supervise and monitor the operations of the registry but there are no established

mechanisms to deal with illegal staff behavior. They therefore highlighted the following

recommendations:

1 The need to improveuman capital investment for the registry to include trained personnel
such as lawyers

1 The need to computerize, modernize and network the registry systems to check illegal
practices and speed up registry process

1 The need for study tours and attachmentsfaff of the registry to learn what other registries
are doing in other countries.

According to registry officials, the behavior is there and some members of staff have been
involved in the malpractice. They were disciplined promptly. Thereforgagopted
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Individual and Consensus Ranking by the Expert Panel Members on Public Provision of
Land Information

Ranking
by Expert Consensus
LGl | Dimension Description Panel Ranking

Members

1 2 3
2 iv |[Womends rights are r tomnalgysténz e C | C | C |C

.| Firsttime registration on demand is not restricted by inability

3 ! pay the formal fees 5B |B|B
3 iv | Firsttime registration does not entail significant informalfees | B | B | B | B
16 i Mapping of registry records B | B| B |B
16 ii | Economically relevant private encumbrances are recorded AlA|AA
16 i | Economically relevant public restrictions or charges arerecordf A | A | A | A
16 Iv | Searchability of the registry A|lA]AI|A
16 VvV | Accessibility of records in the registry B|B| B |B
16 Vi | Timely response to a request for access to recordsintheregis B | B | B | B
17 i | Focus on customer satisfaction in the registry B|D|D|BD
17 iii | Registry/ cadastre information is-tippdate c|cj|cCc|cC
18 i Cost of registering a property transfer D|D|D|D
18 ii | Financial sustainability of the registry D|D|D|D
1g iii | Capital investment D | D|D|D
19 i | Schedule of fees is available publicly B|B| B |B
19 i | Informal payments discouraged D|D|D|D
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Aide Memoire of the Expert Panel Workshop on Dispute Resolution
Venue: Reserve Bank club, Area 47, Lilongwe on November 1, 2011

1.0Introduction

1The Land Governance Assessment Framework (LGAF) is a diagnostic tool designed to identify
areas where policy interventions may be needed to improve governance in thectandTée

LGAF groups land issues into five thematic areas: (i) Legal and Institutional Framework; (ii)
Land Use Planning, Management and Taxation; (iii) Management of Public Lands; (iv) Public
Provision of Land Information; and (v) Dispute Resolution @mhflict Management. In line

with these thematic areas, 21 Land Governance Indicators (LGI) have been developed. Each of
the LGls is further broken down into a number of dimensions ranging from 2 to 6. Thus, the
LGAF study is based on the assessment afi@@nsions.

A core strategy for the implementation of the LGAF is the setting up of Expert Panels of 3
members to carry out both individual and consensus assessments of a number of given
di mensions in a dayods wor k sutionps.oneDdfithe eightt GAEr t p a
Expert Panels to assess LGAF dimensions. The three Expert Panel Members (EPMs) among
those invited attended the panel session.They were: (i) Mr. Marshal Chilenga, a private legal
practitioner and a Commissioner for Malawi HumRights Commission; (i) Mr. M.D.A.
Kadammanija, District Commissioner for Ntcheu District and (iii) Senior Chief Makwangwala, a
tradional authority from Ntcheu District. Also present was Mr. Francis Mukhupa, an Economist

in the Planning department of Mstiy of Lands, Housing and Urban Development.

The workshop was facilitated by the Country Coordinator and involved two stages. During the
first session, the CC introduced the LGAF Study to the EPMs and explained the objective of the
Panel Workshop. Thiwas followed by a brief description of each of the 7 dimensions and the
procedure to be followed in their assessment. The Panel members were then given time go
through the dimensions and do individual scoring. The rankings by the individual members were
cdlected and recorded on one scoring sheet (see Annex A). The second session was devoted to
the collective discussion and consensus assessment of each dimension as well as providing
possible policy/research/reform suggestions. At the start of assessindir@acision, the range

of ranking earlier submitted was revealed by each member including the reasons for choosing
that score. Thereafter interactive discussion followed to gain consensus where possible.

2.0Assessment and Discussions of the Dimensions
2.1 Accessibility of conflict resolution mechanisms [LGI 20 (i)]
The options available for this dimension were:
A. Institutions for providing a first instance of conflict resolution are accessible at the local
level in the majority of communities.
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B. Institutions for providing a first instance of conflict resolution are accessible at the local
level in less than half of communities but where these are not available informal
institutions perform this function in a way that is locally recognized

C. Institutions for providing a first instance of conflict resolution are accessible at the local
level in less than half of communities, and where these are not available informal
institutions do not exist or cannot perform this function that is locally recognized.

D. Less than a quarter of communities have institutions formally empowered to resolve
conflicts and avarietyof informal institutions may be available in the rest.

The panel members in their individual assessment of this dimension chose between A and B,

with one of the panel members choosingd two choosing Bin their discussions they noted

the following:

1 There is clear system for dispute resolution from community level starting from village chief
to Traditional Authority, then to district councils and thereafter to the courts (magistrate or
high court).

1 There are platforms or initiatives for accessing juisc e whi ch i ncl ude chi e
primary justice forums being promoted in a number of districts.

1 With traditional leaders, people are able to access primary justice. This is recognized in the
Chiefs Act.

Following discussions, B score was chosa® a consensus score.Option B states that

Ai nstitutions for providing a first instance
less than half of communities but where these are not available informal institutions perform this
functoni n a way t hat i Fheré molcyrecbnpmendationovganthatztieee avas
need to improve systems of recording cases at all levels for information sharing and reference.

2.2Informal or community based dispute resolution [LGI 20 (ii)]
The optios available for this dimension included:

A. There is an informal or communibased system that resolves disputes in an equitable
mannerand decisions made by this system have some recognition in the formal judicial
or administrative dispute resolution system.

B. There is an informal or communibased system that resolves disputes in an equitable
mannerbut decisions made by this system héittdee or no recognition in the formal
judicial or administrative dispute resolution system

C. There is an informal or communibased system that resolves disputes in a manner that
is not always equitable and decisions made by this system have limited-@cagnition
in the formal judicial or administrative dispute resolution system.
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D. There is an informal system or commuHiigsed that makes decisions that are not always
equitable but have recognition in the formal judicial or administrative dispute tiegsolu
system.

In their individual assessment two panel members chose C while one chose B. They noted that
there are informal systems through the traditional leadership under the customary systems.
However, in many cases the judicial people in formal cotensl to challenge decisions of
traditional leaders on conflicts as lacking legal basis when brought to court. The panelists also
noted that decisions of traditional leaders under customary law can be influenced or based on
personal relationships.

OptionC which states that 0t h ebased system that resolme o r ma
disputes in a manner that is not always equitable and decisions made by this system have limited

or no recognition in the formal judicial or administrative dispute resolutios y st e mé was ¢
as a consensus score.

They noted that there is need to reconcile customary law and written laws so that they can
interrelate and be harmonized.

2.3Forum shopping [LGI 20 (iii)]
The options available for this dimension were as ¥adlo
A. There are no parallel avenues for conflict resolution or, if parallel avenues exist,

responsibilities are clearly assigned and widely known and explicit rules for shifting from
one totheother are in place to minimize the scope for forum shopping.

B. There ae parallel avenues for dispute resolution but cases cannot be pursued in parallel
through different channels and evidence and rulings may be shared between institutions
S0 as to minimize the scope for forum shopping.

C. There are parallel avenues tlispute resolution and cases can be pursued in parallel
through different channels but sharing of evidence and rulings may occur othaa ad
basis.

D. Thereareparallel avenues for dispute resolution and cases can be pursued in parallel
through different cannels and there is no sharing of information.

One panel member opted for D because he felt that cases can be taken to different systems at the
same time such as the traditional leaders, the magistrate court or high court. The other two
panelists convergeon C indicating that there are some avenues for sharing information and
evidence at different levels although the sharing is oftehoadand not systematic. Following
discussions, they agreed that C is closer to the situation in Malawi.

2.4 Possibility of Appeals [LGI 20 (iv)]
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This dimension provided the following options:

A. A process exists to appeal rulings on land cases at reasonable calisputesesolved
in a timely manner.

B. A process exists to appeal rulings on land cases at high cost with disgsdgkedin a
timely manner.

C. A process exists to appeal rulings on land cases but costs are high pratdsgakes a
long time

D. A process does not exist to appeal rulings od lzases.

Option C which states that 6éa process exists

the process takes a |l ong timed was chosen by
of the dimension. They felt that a process exisimflower level but they noted that land related

cases most of the time take too long and may sometimes be never concluded. One panel member

chose B because he felt that process of appeal is time consuming and high costs are incurred by

the appellant.

After deliberations, option C was chosen as a consensus. They recommended that there is need
for local land tribunals to specifically deal with land disputes. This is proposed in the draft land
bill to amend the current land law which is awaiting parliamept@val. They noted the delays

in passing the new land law.

2.5  Conflict resolution in the formal legal system [LGI 21 (i)]
The options available for this dimension were as follows:
A. Land disputes in the formal court system are less than 10% of thedotatases.
B. Land disputes in the formal court system are between 10% and 30% of the total court
cases.
C. Land disputes in the formal court system are between 30% and 50% of the total court
cases.
D. Land disputes in the formal court system are more than 5@b& abtal court cases.

Two panelists chose option B in their individual assessment of this dimension while one panelist
chose D. the one who chose D indicated that due to increasing population, land conflicts are
increasing especially in the rural areas. In their discussioeyg,rtbted that in rural areas the

most common and increasing cases relate to inheritance/family disputes followed by
boundary/trespass disputes. They also noted that boundary disputes although common are often
delayed because of reliance on professionalesuto be done to provide evidence. In urban
areas, there are increasing cases of fraud in the deeds registry whereby people infiltrate the deeds
registry and steal information on title deeds for fake transactions. Other cases though decreasing
in recent wars relate to mortgage loans. The panelist could not give figures due to lack of
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information.However their consensus option was B,
for mal court system are between 10 %dthemeed 30 %
to for local land tribunals to deal with increasing cases of land disputes.

2.6 Speed of conflict resolution in the formal system [LGI 21 (ii)]
This dimension had the following options:
A. A decision in a landelated conflict is reached in the first instance court within 1 year for
morethan90% of cases.
B. A decisionin a landrelated conflict is reached in the first instance court within 1 year for
between 70% and 90% of cases.
C. A decisionin a landrelated conflict is reached in the first instance court within 1 year for
betweerb0% and 70% of cases.
D. A decisionin a landrelated conflict is reached in the first instance court within 1 year for
less than 50% of cases.

All the panel membersitheir individual assessment of this dimension choseOption D which
states that relate eonflicsis reaohed imthe dirst ingtamat court within 1 year
for Il ess than 50% of caseso.

They noted that in most cases land cases take longatondth at all levels due to many reasons

including the search for credible evidence and having many interest holders. They highlighted

the following recommendations:

1 The need to establish land tribunals to deal with only land cases to reduce the time

1 Theneed to improve on information management at the land registry to improve access to
information and reduce alleged fraud at the registry. This improvement may involve
computerization of the registry and adding photos to title deeds. They commendedrilse eff
being initiated through the BESTAP project with support from Land Equity International
(funded by World Bank) to modernize the registry.

2.7 Long-standing conflicts (unresolved cases older than 5 years) [LGI 21 (jii)]
The options for this dimensiomere as follows:
A. The share of longtanding land conflicts is less than 5% of the total pending land dispute
courtcases.
B. The share of longtanding land conflicts is between 5% and 10% of the total pending
land dispute court cases.
C. The share of longtandng land conflicts is between 10% and 20% of the total pending
landdispute court cases.
D. The share of longtanding land conflicts is greater than 20% of the total pending land
dispute court cases.
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Two panel members in their individual assessment ofdinension chose the same optiGn
while one member settled for D. Based on experience of the available legal practitioner in the
panel, option C was considered to be closer to reality in Malawi.

They highlighted the following action areas as providedrféhe draft amended land bill:

1 The need to establish proper and functional local land boards to properly administer land to
reduce land disputes.

1 The need for local land tribunals to deal with land disputes.
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Individual and Consensus Ranking by theexpert Panel Members on Dispute Resolution

Ranking by
. . - Expert Panel  consensus
LGl | Dimension Description Members Ranking
1 2 3
20 j | Accessibility of conflict resolution mechanisms B B A B
20 jj | Informal or community based dispute resolution B C C C
20 jji | Forum shopping D C C C
20 jy | Possibility of appeals C B C C
21 j | Conflict resolution in the formal legal system B B D B
21 jj | Speed of conflict resolution in the formal system D D D D
21 i Igggg;standlng conflicts (unresolved cases older thg D c c c
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Annex 3: Country scorecard summarizing LGI rankings

Country Scorecard for MalawiCore set of indicators

Recognitio

1 i | Land tenure rights recognition (rural)

1 ii | Land tenureights recognition (urban)

1 iii | Rural group rights recognition

1 iv | Urban group rights recognition in informal areas
1 v | Opportunities for tenure individualization

Enforcement of Rights

2 i | Surveying/mapping and registration of claiovscommunal or indigenous lan

2 ii | Registration of individually held propertigsrural areas

2 iii | Registration of individually held properti@surban areas

2 iv | Womends rights are recogni @ah/rural

2 v | Condominium regime that provides for appropriate management of comm
property

2 vi | Compensation due to land use changes

Mechanisms for Recognition

3 i | Use of nordocumentary forms of evidence to recognize rights

3 ii | Formal recognition of longerm, unchallenged possession

3 iii | Firsttime registration on demand is not restricted by inability to pay forma
fees

3 iv | Firsttime registration does not entail significant informal fees

3 v | Formalization ofesidential housing is feasible and affordable

3 vi | Efficient and transparent process to formally recognize-teng unchallenged
possession

Restrictions on Rights
4 i | Restrictions regarding urban land use, ownership and transferability
4 ii | Restrictions regarding rural land use, ownership and transferability

Clarity of Mandates

5 i | Separation of institutional roles
5 il | Institutional overlap
5 iii | Administrative overlap
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Information sharing

Equity and Non-Discrimination

6 i | Clear land policy developed in a participatory manner
6 ii | Meaningful incorporation of equity goals
6 i | Policy for implementation is costed, matched with the benefits and is

adequately resourced

6 iv | Regular angbublic reports indicating progress in policy implementation
Transparency of Land Use

7 i | Inurban areadand useplans and changes to thesela@ased on public input

7 i | Inrural areas, land use plans amdrmgego these arbased on public input

7 iii | Public capture of benefits arising from changes in permitted land use

7 | iv | Speed of land use change !

Efficiency of Land Use Planning

8 i | Process for planned urban development in the largest city

8 ii | Process for planned urban development in the 4 largest cities (exc. larges
8 ii | Ability of urban planning to cope with urban growth

8 iv | Plot size adherence

8 v | Use plans for specific land classes (forest, pastures etc) are in line with ug

Speed and Predictability
9 i | Applications for building permits for residential dwellings are affordable an
processed in a nediscretionary manner.

9 ii | Time required to obtain a building permit for a residential dwelling
Transparency of Valuation
10 i | Clear process of property valuation
10 | ii | Public availability of valuation rolls H

Tax Collection Efficiency

11 i | Exemptions fronproperty taxes are justified

11 | ii | Property holders liable to pay property tax are listed on the tax roll
11 | iii | Assessed property taxes are collected

11 | iv | Property taxes correspondence to costs of collection

Identification of Public Land

12 i | Public land ownership is justified and implemented at the appropriate leve
government

12 | ii | Complete recording of publicly held land

12 | iii | Assignment of management responsibility for public land
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12

Resources available tmmply with responsibilities

12 | v | Inventory of public land is accessible to the public

12 | vi | Key information on land concessions is accessible to the public.
Incidence of Expropriation

13 i | Transfer of expropriated land to private interests

13 | ii | Speed of use of expropriated land

Transparency of Procedures

14 i | Compensation for expropriation of ownership

14 | ii | Compensation for expropriation of all rights

14 | iii | Promptness of compensation

14 | iv | Independent andccessible avenues for appeal against expropriation
14 | v | Appealing expropriation is timbounded

Transparent Processes

15 i | Openness of public land transactions
15 | ii | Collection of payments for public leases
15 | iii | Modalities of lease or sale of public land
Completeness of Registry
16 i | Mapping of registry records
16 | ii | Economically relevant private encumbrances
16 | iii | Economically relevant public restrictions or charges
16 | iv | Searchability of the registry (or organization with information on land right
16 | v | Accessibility of records in the registry (or organization with information on
land rights)
16 | vi | Timely response to a request for access to records nedisry (or

organization with information on land rights)

17

Reliability of Records

Focus on customer satisfaction in the registry

17

Registry/ cadastre information is-tigp-date

Cost Effective and Sustainable

18 i | Cost ofregistering a property transfer
18 | ii | Financial sustainability of the registry
18 | iii | Capital investment
Transparency
19 i | Schedule of fees is available publicly F
19 | ii | Informal payments discouraged

Assignment ofResponsibility

20 i | Accessibility of conflict resolution mechanisms
20 | ii | Informal or community based dispute resolution
20 | iii | Forum shopping
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Possibility of appeals

Low Level of Pending Conflicts

21 i | Conflict resolution in the formal legal system
21 | ii | Speed of conflict resolution in the formal system
21 | iii | Longstanding conflicts (unresolved cases older than 5 year)
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Some land relatedLaws referred to:
Land Act (Cap 511)

Registered Land act (cap 58:01)

Deeds registration Act (Cap 58:02)

Land Acquisition Act (Cap 58: 04)

Adjudication of title Act (Cap 58:05)

Customary (Development) Act (Cap59:01)

Town and Country Planning Act (Cap 23:01)

Local Government Act no. 42 of 1998

Deceased Estates (Willeheritance And Protection) Act, 2004

©oNoOA~®ODE

IThere are basically three land tenure types in Malawi: custgmublic and private (i.e., lease or freeha@d)identified inthe Land Act(Cap
57:01) of 1965.
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